INSURANCE LAW JOURNAL. 


Vou. XIII. NOVEMBER, 1884. 


DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ACTION. 


§ 134. Firrt.— What is Sufficient Compliance with Requirement 
as to Preliminary Proofstand Examination.—The policy provid- 
ed for notice and proofs and submission to an examination be- 
fore suit “could be maintained. After the examination was 
reduced to writing, other statements were added by the agent 
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which the insured refused to sign, but afterwards consented, 
when the company refused to allow him. Held, That the msured 
was entitled to bring suit. 


Roper vs. Lendon, 1 El. & El., 825; Com. Ins. Co. vs. Sennell, 41 Pa. 
St., 161 ; Great Western Ins. Co. vs. Staaden, 26 Il., 360 ; Mason vs. Har- 
vey, 8 Exch., 819; Walsh vs. Washington M. Ins. Co., 32 N. Y., 427; 
Braunstein vs. Accidental Death Ins. Co.; 1 Best & S., 782; Charleston 
Ins, Co. vs. Neve, 2 McMullan, 237; Patterson vs. Triumph Ins. Co., 64 
Me., 500; State Ins. Co. vs. Maackens, 388 N. J. Law, 564 ; Imperial Ins. 
Jo. vs. Murray, 73 Pa. St., 13; Killips vs. Putnam Ins. Co., 28 Wis., 472 ; 
Lycoming Ins. Co. vs. Dunmore, 75 Ill., 14; Sexton vs. Montgomery Ins. 
Co., 9 Barb., 191; Maher vs. Hibernia Ins. Co., 67 N. Y., 283; West Rock- 
ingham Ins. Co. vs. Sheets, 26 Grat., 854; Phillipps vs. Protection Ins. 
Co., 14 Miss., 220 ; Blake vs. Exchange Ins. Co., 12 Gray, 265; Catlin vs. 
Springfield Ins. Co., 1 Sumn., 434; Gilbert vs. North American Ins., 23 
Went., 48 ; Mercantile Ins. Co. vs. Halthaus, 43 Mich., 423 ; s. c., 5 N. W. 
Rep., 642; Schenck vs. Mercer Co. Mut. Ins. Co., 24 N. J. Law, 447; 
Clark vs. N. E. Mutual Fire Ins. Co., 6 Cush., 342; Wood on Ins., 176, 832, 
846, 837, 703. 


O’Brien vs. Ohio Ins. Co. 
Rep’d Jour’l, p. 825. Myron. 8. C. 


ASSESSMENT. 


§ 135. Fire.—Notice of in Mutual Company as Evidence.— 
Where an assessment had been made and notice sent to the 
insured, which contained a statement of the losses and borrowed 
money for which it was made, was sent to the insured, it was 
properly admitted as evidence in a suit for recovery of the 
amount, though showing on its face that the insured was not 
liable for the borrowed money. 


Susquehanna Mutual F. Ins, Co. vs, Tunkhannock Toy Co. 


BRep’d Jour’l, p. 853. 


ASSIGNMENT. 


§ 136. Fire—Iln Case of Building on Leased Land.—The 
insurance on a building erected on leased land will be consid e 
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ered in equity as held in trust for the lessor, and treated as 
assigned without a formal assignment. 


Eberts et al. vs. Fisher et al. 


Rep’d Jour’l, p. 832. 
CANCELLATION. 


§ 137. Fire.—LEvidence of Agent as to.—Evidence of Notice 
of.—Agent of Company or Insured.— What is Essential to.—Evi- 
dence of the agent that he delivered the policy and had received 
payment, was admissible where it was alleged that the policy 
was canceled and no payment had been made. Evidence was 
admissible to show that the insured as well as their alleged 
agents had received no notice of cancellation. A policy clause 
making the party procuring the insurance the agent of the in- 
sured in any transaction relating to the insurance, does not 
render incorrect an instruction that while said party may have 
been brokers and agents of the insured in procuring the policy, 
yet they may have been agents of the company in its delivery 
and in collecting the premiums. 


Commercial Ins. Co. vs. Ives, 56 Ill., 406 ; and Union Ins. Co, vs. Chipp, 
93 Ill., 100. 


An intention to cancel has no effect until carried out, but it is 
not essential that the policy should have been surrendered and 
marked canceled, so long as the proper notice had been given. 


Sammons et al vs. Newark F. Ins. Co. 
Rep’d Jour’L pb. 837, 


§ 138. Firre.—Right of.—The right of the insured to cancel- 
lation depends upon the policy containing a stipulation to that 
effect, under the Iowa statute. 


Colby, vs. Cedar Rapids Ins. Co. 
Rep’d Jour’l, p. 841. Iowa 8. QC. 
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GARNISHMENT. 


§ 189. Fme.—By Creditor in case of Loss Payable to a Third 
Pariy.— Burden of Proof—The affirmative in maintaining his 
right to garnished property is upon the “ claimant,’ who comes 
into garnishment proceedings under Gen. St., 1578, § 174, c. 66 
of Minnesota. Where the amount secured by a fire insurance 
policy upon A’s goods, running to A, is made payable to B, as 
his interest may appear (that interest being represented by a 
chattel mortgage), and a loss occurs, a creditor of A may prop- 
erly garnish the insurance money in the hands of the insurer, 
and in the garnishment proceedings, into which B has come as 
a “claimant,” such creditor may properly attack and call in ques- 
tion B’s mortgage as being fraudulent and void as to A’s credi- 
tors. 


North Star Boot and Shoe Co. vs. Ladd. 


Rep’d Jour’l, p. 809. 


GENERAL AVERAGE. 


§ 140. Marine.—In case of Negligence.—In case of Fire on 
Vessel at the Wharf Extinguished by the Municipal Authori ies.— 
The action was for negligence in delivering cargo without an 
adjustment of the loss as general average. Query.— Whether 
such action can be maintained if there be a general average 
loss. 


Crooks vs. Allen, 5 Q. B. D., 38; Gillett vs. Ellis, 11 Il),, 579. 


The fact that the vessel is at her wharf does not termirate the 
maritime adventure if the cargo be undischarged. Damages to 
unburnt portions of a cargo from water used to extinguish a fire 
are of the nature of general average. 


Whitecross Wire Co. vs. Saville, 8 Q. B, D., 563; Nelson vs. Belmont, 
21 N. Y., 36; s. ¢, 5 Duer, 310; Nimich vs. Holmes, 25 Penn. St,, 366 ; 
Gregory vs. Orrall, 8 Fed. Rep., 287. 





1884 ] Incumbrance. 805 


But to constitute such a loss there must be an intentional sac- 
rifice of part for the benefit of the rest, by authority of the mas- 
ter or some other person in charge of the ship. The right to 
extinguish a fire in a city is part of the police power of the State 
which may be exercised without the consent and against the will 
of the owner of the property. The chief engineer of such city 
does not act in extinguishing a fire as the agent of the owner, 
but by paramount right. The members of the fire department 
are public officers. Where a fire was extinguished on a vessel 
by the chief engineer of the city, and the department as a part 
of their public duty and not by request of the master, it was the 
act of strangers and there was no basis for a general average 
charge. When a ship at the wharf is subject to municipal con- 
trol, so far as that control is exercised, the general maritime law 
does not govern the reciprocal rights of the parties to the ad- 
venture. 


Nimich vs. Holmes, 25 Penn. St., 366; Gregory vs. Orrall, 8 Fed. Reps, 
287 ; Nelson vs. Belmont, 21 N. Y., 36; s. c., S, Duer, 310. 


Wamsutia Mills vs. Old Colony Steamboat Co. 


Rep’d Jour’l, p. 849. 


INCUMBRANCE. 


§ 141. Firt.—Failure to Represent a Mortgage in case of Ural 
Application, in the Absence of Inquiry.—A mortgage on the prop- 
erty existed at the time of insuring. Application was made 
orally to the agent and a policy made out and delivered by him. 
The policy provided that failure to represent incumbrance 
should render it void. Held, That where no inquiry regarding 
incumbrances was read, and the provision of the policy was not 
brought to the attention of the insured and he was ignorant of 
the requirement, he was entitled to recover. 


O’Brien vs. Ohio Ins. Co. 
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PLEADING. 


§ 142. Frre.— Technical Objection as a Defense.—New matter, 
to be available as a defense, must be pleaded. No merely tech- 
nical objection, not materially affecting the risk, is available as a 
defense in an action on a policy of insurance to recover for the 
loss of the property insured. 


Phenix Ins. Co. vs. Baird, 


Rep’d Jour’l, p. 813. 


PREMIUM. 


$148. Frre.—Recovery of in Case of Void Policy.—In an ac- 
tion to recover unearned premiums, the fact that the policy was 
void or the indemnity terminated, does not defeat recovery. 


Colby vs. Cedar Rapids Ins. Co. 


PROOFS OF DEATH. 


§ 144. Lirz.—As Evidence —In an action on a life insurance 
policy, papers offered for the purpose of showing compliance 
with the requirements of the policy as to preliminary proof of 
death, are prima facie evidence against the insured, of the facts 
recited therein, including the manner of the insured’s death. 


Walther vs, Mutual Life Ins. Co. 
Rep’d Jour’l p. 815. 
REINSURANCE. 


§ 145. Frme.—Location of Risk—Where a contract of rein- 
surance confines the location of the risks within certain limits, 
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then there can be no recovery for a risk located outside of said 
limits, which is erroneously stated to be within said limits in the 
schedule of risks accompanying the policy of reinsurance. 


London & Lancashire F. Ins. Co. vs. Lycoming F. Ins. Co. 


Rep’c Jour’l, p. 845. 


VACANCY. 


§ 146. Fire.—Burden of Proof.—Presumption as to Time of 
Fire Starting.—Salvage Duties of Insured.—Where it is shown 
that the house was vacated shortly before the fire the burden is 
upon the insured to show that it had again been occupied. The 
rule that when a personal relation, or state of things, is once es- 
tablished, the law presumes that it continues to exist until 
the contrary is shown, is well settled. 


1 Greenleaf on Evidence, 23 41 and 423; 2 Wharton on Evidence, 23 1284- 
1289 ; Donahue vs. Coleman, 49 Conn., 464. 


Where it is shown that the vacancy occurred at six o’clock on 
the day preceding the fire there is no sufficient ground for the 
claim unsupported by evidence that the fire may have been 
smouldering at the time the vacancy occurred. The policy re- 
quirement that the insured shall use his best endeavors to save 
property, assumes him to be an interested occupant during the 
time of the fire. 


Bennett vs. Agricultural Ins, Co. 


Rep’d Jour’l, p. 817. 


VALUATION. 


§ 147. Firt.—Construction of Warranty.—Where the warranty 
was in writing and there was no evidence of ambiguity or of in- 
consistent provisions relative to the warranty, it was erroneous to 
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leave to the jury to determine what the warranty was and 
whether the statements determined a fact or merely expressed an 
opinion. The court should have stated what the warranty was as 
a question of law. Consequently it was error to tell the jury that 
statements regarding value of the insured premises and the 
amount of land attached were warranties, but only in the sense 
in which the parties understood them, and that the jury must 
consider all the circumstances and determine whether the state- 
ments were intended by the parties to be expressions of fact or 
only of opinion. 
Bennett vs. Agricultural Ins. Co. 





* 884. North Star Boot & Shoe Co. vs. Ladd et al. 809 


REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF MINNESOTA. 


Appeal from an order of the District Court, Hennepin County. 


NORTH STAR BOOT & SHOE CO.* \ 
US. 


LADD er au.* 


The affirmative in maintaining his right to garnished property is upon the 
“claimant,” who comes into garnishment proceedings under Gen. St. 1878, 
§ 174, c. 66. 

Where the amount secured by a fire insurance policy upon A’s goods, running 
to A, is made payable to B, as his interest may appear (that interest being 
represented by a chattel mortgage), and a loss occurs, a creditor of A may 
properly garnish the insurance money in the hands of the insurer, and in 
the garnishment proceedings, into which B has come as a “claimant,” such 
creditor may —— attack and call in question B’s mortgage as being 
fraudulent and void as to A’s creditors. 


Lane & Donez, for Respondent, North Star Boot & Shoe Co. 
C. H. Benton, for Claimant, Appellant, J. W. Ladd. 
Berry, J. 
The Shoe & Leather Insurance Company insured defendant, Ladd, 
against loss by fire to the amount of $1,000, upon a stock of goods 


* Opinion filed August 11, 1884. From Chicago Legal News. 
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owned by him, and upon its face the policy made “the loss (if any) 
payable to James A. Lovejoy, as his interest may appear.” On 
January 20, 1883, Ladd gave Lovejoy a chattel mortgage on the 
goods, ostensibly to secure four promissory notes held by Lovejoy 
against him. The mortgage was filed February 23, 1883. On 
February 8, 1883, the goods were totally destroyed by fire, and 
prior to May 19th following the loss was adjusted. On May 19th, 
plaintiff, as a creditor of Ladd, garnished the insurance company, 
which, upon disclosure, admitted an indebtedness of $1,000 on the 
policy ; further disclosing the fact that the loss was, by the terms of 
the policy, made payable to Lovejoy, and that he claimed it under 
Gen. St. 1878, § 174, c. 66. Lovejoy appeared as a claimant of the 
fund in the garnishee’s hands, and filed a formal complaint, setting 
up a claim to such fund under and by virtue of the chattel mort- 
gage. The plaintiff answered, alleging, in substance, that the 
mortgage was fraudulent as to Ladd’s creditors, and that both it 
and the notes mentioned were without consideration. Lovejoy 
replied, denying these allegations of the answer. 

Upon the trial of the issue thus raised the court below properly 
ruled that the affirmative was upon Lovejoy. The statute (section 
174, supra) under which Lovejoy came into the proceedings, pro- 
vides that the claimant may appear and “ maintain his right.” 

We see no substantial distinction between this case and Donnelly 
vs. O’Conner, 22 Minn., 309, where the affirmative was held to be 
upon the claimant, to whom (as here) a “loss” was made payable to 
the extent of his interest. The indorsement upon the policy, by 
which in that case the “loss” was made payable to the claimant, is 
of the same effect as the clause in the policy in this case, by which 
the “loss” is made payable to Lovejoy. Ladd was the insured, not- 
withstanding this clause, just as was the party to whom the policy 
ran in the case cited. 

On the part of the plaintiff and the court below this case was 
tried and submitted to the jury upon the theory that the question 
was whether, as respected the plaintiff, the chattel mortgage was 
valid ; or, as otherwise stated, whether, as respected the plaintiff, 
the mortgage was executed in good faith, and not for the purpose 
of defrauding Ladd’s creditors. This theory was entirely correct. 
The plaintiff was a creditor of Ladd on account of the claim sued 
for in this action at the time when the chattel mortgage was made. 
The “loss” secured by the policy belonged to Ladd, and upon the 
adjustment was an “indebtedness” of the insurance company to 
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him, except to the extent of the interest of Lovejoy under his chattel 
mortgage. If Lovejoy had no such interest as against the plaintiff, 
for the reason that, as to plaintiff, as one of Ladd’s creditors, the 
mortgage was void as having been given for the purpose of defraud- 
ing Ladd’s creditors, and not in good faith, then the “ indebtedness” 
of the insurance company to Ladd was garnishable by the plaintiff. 
And by the garnishment of this indebtedness (as it would have done 
by an attachment of the mortgaged property if in existence) the 
plaintiff put itself in a position to question the validity of the chattel 
mortgage: Braley vs. Byrnes, 21 Minn., 482 ; Tolbert vs. Horton, 
18 N. W. Rep., 617. The garnishment is, in effect, an attachment of 
the “indebtedness” of the garnishee to the defendant. Though, 
technically speaking, it may not give a “specific lien” upon such 
indebtedness, its effect in conferring upon the plaintiff a specified 
right (over and above that of a mere general creditor) to the 
indebtedness for the payment of his claim, is substantially analo- 
gous to that acquired by an attachment of tangible property. 
This disposes of what we regard as the most important question 
of law involved in this case. 

The range of inquiry as to the relations between Ladd and Love- 
joy, which the court below permitted, was wide and searching, 
but in cases of this character much latitude in that respect is 
allowable and often absolutely necessary; and although in this 
case, as in many others, much of what is elicited is of little value, 
we find no substantial error in the conduct of the trial in this 
regard. 

In respect to evidence raising a doubt in the minds of the jury, 
it must be confessed that the charge is a little loose, but we 
think this can hardly be assigned as error, because the court did 
not assume to charge directly and affirmatively upon the effect of 
the doubt, as the appellant should have asked it to do if he appre- 
hended prejudice. 

The court properly instructed the jury that the burden was 
upon Lovejoy to prove that his mortgage was given in good faith, 
and not for the purpose of defrauding Ladd’s creditors: Braley vs. 
Byrnes, 25 Minn., 297; Tolbert vs. Horton, supra. In order to 
show the “interest” upon which the payability of the “loss” to him 
depended, Lovejoy must establish his chattel mortgage, and posses- 
sion of the mortgaged property having been retained by the mort- 
gagor. This must be done by assuming the burden of proof above 
mentioned. Cases supra. 
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The only remaining point made by the claimant to which we deem 
it necessary to advert, is that the verdict is not justified by the 
evidence. And upon this we have only to remark that in cases of 
this kind, involving questions of good faith and intention to defraud 
creditors, the evidence is, in the nature of things, and from the 
constitution of human nature, at most, always largely, if not alto- 
gether substantial. The jury is called upon to make up a judgment 
from comparatively slight circumstances—from ear-marks, and from 
the “atmosphere” of the transaction called in question. Failure to 
explain facts more or less calculated to excite suspicion, or unsatis- 
factory explanations of them, are often of considerable significance. 
In view of these and kindred considerations, whatever might have 
been our judgment as to the legitimate effect of the evidence in this 
case, we are of opinion that there was evidence sufficient and com- 
petent to enable the jury, in the exercise of their authority over 
questions of fact, to find that the chattel mortgage was not made in 
good faith, but with intent to defraud Ladd’s creditors, of whom 
plaintiff was one. 


The order denying a new trial is accordingly affirmed. 





Phenix Ins, Co. vs. Barnd. 


SUPREME COURT OF NEBRASKA. 


Error from Buffalo County. 


PHCENIX INS. CO. 
us. 


BARND.* 


New matter, to be available as a defense, must be pleaded. 


No merely technical objection, not materially affecting the risk, is available as 
a defense in an action on a policy of insurance to recover for the loss of the 
property insured. 


W. H. Savivex, for Plaintiff. 
E. C. Carxmns, for Defendant. 


Maxwet, J. 

This action was brought for the defendant against the plaintiff in 
error to recover. the sum of $200 for the loss of a frame dwelling- 
house owned by him, which was insured for that sum by the plaint- 
iff. The answer denies the facts stated in the petition. On the trial 
of the cause a verdict was rendered in favor of the defendant herein 
’ for $200, and judgment rendered thereon. 

The errors assigned in this court are (1) that the damages are ex- 
cessive ; (2) error in the assessment ; (3) that the verdict is not sus- 
tained by the evidence ; (4) that the verdict is contrary to law. 

On the argument of the case, considerable stress was laid upon the 
fact that the application for insurance “shows but one iron chim- 


* Opinion filed May 29, 1684. From N. W. Reporter 
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ney in the house on the first day of April, 1880, the date of the insur- 
ance, and that was in the part used as a kitchen ;” and that it was 
agreed “the insured would build a brick chimney in the main 
building within six months from the time.” To be available as a 
defense, facts of the kind stated must be pleaded. As the answer is 
a denial, the only matter put in issue is the truth of the petition. 
Testimony was received without objection, however, showing that the 
defendant had erected the brick chimney above mentioned within 
the time limited as agreed upon, and had substantially complied with 
the terms of the agreement. There could have been no force in this 
objection, therefore, had it been pleaded. 

The remaining objections may be considered together. In our 
opinion, the evidence fully sustains the verdict—that, in fact, the 
verdict is responsive to the evidence. A contract of insurance must 
receive a reasonable construction. The insurer receives the premium 
as the consideration to pay for loss of property by fire to a certain 
amount should such loss occur. Such a contract is to be sustained, 
if possible to do so. The insurer retains the consideration for the 
contract, and should be required to perform on its part, and no 
merely technical objection, not materially affecting the risk, is avail- 
able as a defense. The testimony fails to show any defense to the 
action, and the judgment is affirmed. 





Walther vs. Mutual Life Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


WALTHER 
vs. 


MUTUAL LIFE INS. CO., 


In an action on a life insurance policy. papers offered for the purpose of show- 
ing compliance with the requirements of the policy as to preliminary proof 
of death, are prima facie evidence against the insured, of the facts recited 
therein, including the manner of the insured’s death. 


Appeal from a judgment of the Superior Court for Santa Clara 
County, entered in favor of the plaintiff, and from an order denying 
the defendant a new trial. The opinion states the facts. 


McAuuster & Beran, fur the Appellant. 
Duntap & Van Freer, for the Respondent. 


Myrick, J. 

This is an action on a policy of insurance on the life of plaintiff's 
husband. The policy contained the statement that “the company 
does not insure against self-destruction in any form;” it also required 
proofs of death to be furnished, including statements from attending 
physicians, a householder and the undertaker. 

On the trial of this case, the plaintiff, after proving the fact of 
death, offered in evidence, for the sole purpose of showing compli- 
ance with the requirement of the policy, preliminary proof of the 
death of deceased which had been furnished to the company by the 
plaintiff; consisting of the proceedings of the coroner’s inquest had 
upon the body of deceased, a statement by the plaintiff, together 


* Opinion filed July 22, 1884. From West Coast Reporter. 





816 Report of Decisions. [Nov., 


with statements by attending physicians, the undertaker and a 
householder. It appeared from the evidence of the physician given 
before the coroner, that the decease died from the effects of prussic 
acid ; the verdict of the coroner’s jury was that the cause of his 
death was prussic acid administered by his own hand with suicidal 
intent. 

No evidence was offered contradicting the above, The court be- 
low found that there was no evidence sufficient to show that the 
deceased committed suicide, and found that the allegations of the 
answer that he committed suicide were untrue. This finding was 
based evidently on the proposition that as the plaintiff offered the 
papers referred to, solely for the purpose of showing that she had 
complied with the requirements of the policy as to preliminary proof, 
they would not be considered for any other purpose. This was error. 
When the papers were in evidence, they were before the court, and 
showed on their face that the deceased had committed suicide, and 
for the purposes of the trial, they were prima facie evidence of that 
fact, and should have been so considered: Insurance Co. vs. Newton, 
22 Wall., 32. Doubtless the plaintiff would have been permitted to 
overcome, if she could, the presumption raised by the papers, by 
evidence that the death was from natural causes, but no proof as to 
the cause of death was offered save that above noted. 


Judgment and order reversed and cause remanded for a new trial. 
TxornToN, J., and SHarpsTEIN, J., concurred. 





Bennett vs. Agricultural Ins. Co. 


SUPREME COURT OF CONNECTICUT. 
HARTFORD DISTRICT. 
January Trrm, 1884. 


BENJAMIN F. BENNETT ) 


VS 
AGRICULTURAL INS. el 


Where the warranty was in writing and there was no evidence of ambiguity 
or of inconsistent provisions relative to the warranty, it was erroneous to 
leave to the jury to determine what the warranty was and whether the 
statements determined a fact or merely expressed an opinion. The court 
should have stated what the warranty was as a question of law. Conse- 
quently it was error to tell the jury that statements regardiug value of the 
insured premises and the amount of land attached were warranties, but 
only in the sense in which the parties understood them, and that the jury 
must consider all the circumstances and determine whether the statements 
were intended by the parties to be expressions of fact or only of opinion. 


Where it is shown that the house was vacated shortly before the fire the bur- 
den is upon the insured to show that it had again been occupied. 


Where it is shown that the vacancy occurred at six o’clock on the day preced- 
ing the fire there is no sufficient ground for the claim unsupported by evi- 
dence that the fire may have been smouldering at the time the vacancy 
occurred. 


The policy requirement that the insured shall use his best endeavors to save 
property, assumes him to be an interested occupant during the time of the 
fire. 


C. H. Briscor and T. M. Matrre, for Plaintiff. 
J. L. Hunter and A. H. Sawyer, for Defendanis. 


Loomis, J. 
When this case was before this court at its January term, 1883, 
it was a prominent contention whether certain statements made by 
~* The opinion upon the first argument of this case was published in 12Ing.L.J. 
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the plaintiff in his application for insurance were warranties or rep- 
resentations (50 Conn., 420). 

The superior court held that they were warranties, provided they 
related to the risk ; but in submitting to the jury as the two con- 
trolling points, that the statements must be found intentionally false 
and also relate to the risk, overlooked the usual distinction made be- 
tween warranties and representations, which is that the former are 
to be literally and exactly fulfilled, whether material to the risk or 
not, and whether honestly made or not, while representations, even 
if material to the risk, need only be substantially accurate. May on 
Insurance, §§ 183, 184. 

This court recognizing the right of the parties to determine for 
themselves upon what conditions the validity of their contract should 
depend, and finding in this case that they had expressly stipulated 
that “all statements contained in the application will be taken and 
deemed to be warranties on the part of the assured,” and not being 
able to lay hold of any inconsistent or ambiguous provisions in or- 
der to reach a different conclusion, by construction was constrained 
to hold the statements to be express warranties requiring exact com- 
pliance. And so far the contention between the parties was then 
settled. But the terms of the warranty do not seem to have been 
settled. Upon the retrial of the case the court told the jury that the 
statements as to the value of the house and the number of acres of 
land belonging to the place were warranties to be strictly proved, 
but only in the sense in which the parties understood them. In 
justice to the presiding judge of the court below, it should be stated 
that this court is responsible for the qualification of the warranty 
contained in the charge, the same language having been used in the 
opinion in 50 Conn., 432 (supra). The qualification was of course 
true, for the parties can determine for themselves not only whether 
these shall be any warranty, but what it shall be. 

The difficulty now presented arises from the fact that the court, 
instead of telling the jury what the warranty was, asked them to 
determine it, and to decide whether the statements asserted a fact or 
merely gave an opinion. The warranty was wholly in writing, and 
consequently its construction was a question of law exclusively for 
the court. 

It is not pretended that there was evidence of any kind raising an 
ambiguity which called for extrinsic explanatory evidence to be sub- 
mitted to the jury. 

It was not even a case of inconsistent provisions relative to the 
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warranty—one part explaining or modifying the language of an- 
other as in Fitch vs. American Life Ins. Co., 59 N. Y., 557 ; and if it 
had been it would still have remained a question of law for the 
court todetermine. It was therefore erroneous to leave the question 
for the determination of the jury. 

But it may be suggested that the questions of the construction of 
the warranty were submitted to the jury in such a way as that it will 
appear that no harm was done the defendant. If it appeared that 
the statements in question were found true we might infer perhaps 
that the jury rightly construed the contract, and if otherwise the er- 
ror would be harmless. 

As to the value of the house there is no direct finding. Reason- 
ing from the amount of the verdict and that under the limitation in 
the policy and under the charge of the court it could not have ex- 
ceeded two thirds the value of the house destroyed, we infer that 
the statement that the value was eight hundred dollars may have 
been found true. Although the refusal of the court to charge the 
jury as requested by the defendant in this regard is alleged as one 
of the grounds of appeal, yet the counsel for the defendant in their 
oral argument before this court stated that they did not claim a new 
trial on this ground. This part of the warranty may therefore be 
left out of the discussion. 

But as to the quantity of land in the place, we can’ find no clue 
from which to ascertain the opinion or finding of the jury—only that 
the defendant claimed that there was only 463 acres, which if found 
could hardly be considered even as substantially sixty acres. There 
is nothing here to show that no harm was done the defendant, and 
if the charge was such that under it the jury may have misconstrued 
the contract a new trial must be given. The following extract em- 
bodies the substance of the charge : “In considering the nature of 
this statement relative to the value of the house, you will look at the 
position of the parties, and take into view the entire contract be- 
tween the parties ; and you will consider the business they had in 
hand ; you will regard the thing the parties were trying to accom- 
plish by the use of the language employed, and by regarding all 
the surrounding circumstances and the words used, you will deter- 
‘mine to what extent this statement of the value of the house was 
understood to be a mere expression of opinion. In whatever sense 
the language was used and understood by the parties, it must be 
true or the plaintiff cannot recover. The same rule applies to the 
statement in reference to the quantity of land. Was that statement 
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understood to be a statement of fact or an expression of opinion? If 
it was understood to be a statement of a fact, to wit, that there was 
precisely sixty acres and no less in the place, the law is so that the 
statement must be literally true, and if not true, there can be no recov- 
ery. If the statement was understood to be a statement of the 
plaintiff's opinion of the number of acres, and that there was sub- 
stantially sixty acres in the place, then it is necessary for the plaint- 
ff to satisfy you that such statement was true and that such was his 
opinion, and that there was substantially sixty acres in the place.” 

If we regard the charge as submitting exclusively to the jury the 
right to determine in what sense the language was used (and such 
would seem to be its purport), we have no assurance at all that the 
right construction was adopted. 

And even if we take the most favorable view for the plaintiff that 
is possible, as we are inclined to do for the purposes of this case, 
and hold that all the comments and remarks of the judge are to be 
regarded as instructing the jury that in construing the contract they 
must adopt one of two alternatives ; either that the statement was 
the warranty of a fact to be strictly proved, or, on the other hand, 
the warranty of a mere opinion to be proved only in substance, we 
think it was erroneous as to the latter alternative. 

In the first place, the parties having expressly stipulated and in- 
tended to make all the statements in the application technical war- 
ranties rather than representations, it must be presumed that the 
assured weighed his words more carefully and made statements of 
fact rather than of mere opinion, unless he uses words indicating 
that he is making a mere estimate or giving his opinion, otherwise 
the object of the express stipulation of warranty would be utterly 
defeated and the words would be virtually erased by construction. 
The several questions in the application by the side of the one as to 
the number of acres, manifestly call upon the assured to give facts 
and not his opinion—such as the occupation of the house—the num- 
ber and condition of the chimneys, whether the stovepipes pass 
through partitions and floors, whether any pipe enters the chimney 
in the attic, whether he has ever had a fire—and the questions as to 
other insurance, amount of incumbrance, etc. In this case the ques- 
tion is: “ How many acres of land in the place ?” not how many it 
was estimated or believed to contain. 

But it was argued that the subject-matter of the inquiry would be 
understood as calling for an opinion merely or at most for substan- 
tial accuracy. 
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No one would so understand the language if employed in a deed 
of warranty. But it should be borne in mind that the parties here 
have bound themselves by a strict technical warranty. Why then 
should it be construed so differently? We cannot accept the claim 
that there is anything in the subject-matter that must be under- 
stood as calling for opinion. Indeed, the number of acres contained 
in a farm as large as this could never be shown by the opinion of 
witnesses. Such a proceeding in court would be ridiculous as the 
wildest kind of guessing. The subject-matter is more definite and 
certain than most facts which are put in issue in court and which are 
established by moral evidence merely. This fact was capable of 
mathematical demonstration. But it may be suggested that the as- 
sured could not have been expected to procure a surveyor to en- 
able him to answer the question. Verytrue; but it is very common 
for land owners to have in their possession the record of an actual sur- 
vey, and if the assured did not know the quantity of land it was most 
natural and very easy to answer by estimation, so that if the defendant 
wanted more accurate information it could have been obtained. 

There is one other ground for appeal which we consider well 
taken which is that the court in charging the jury ought to have com- 
plied substantially with the defendant’s seventh request, which was 
as follows: The evidence upon the part of the defendant shows that 
the family who had occupied the house for some time prior to the 
fire moved out of the house at six o’clock in the afternoon of the day 
preceding the fire, leaving the house unoccupied. The burden was 
then upon the plaintiff to show that after this time the house be- 
came again occupied, and that some person was living therein at the 
time of the fire, and this he has failed to do. 

It cannot be said that the request was based upon evidence which 
did not exist, for the court finds expressly that “all of the requests 
to charge were based upon evidence in the case.” 

The only charge referring to this subject was, that “the burden 
of proof as to the non-occupancy of the building at the time of its 
destruction is upon the defendant, and the defendant must show 
that the fire commenced to ‘destroy it while the building was unoc- 
cupied. Occupation of a dwelling-house is living im it. If the jury 
find from the evidence that no person was living in the house when 
it commenced to burn, then it was unoccupied within the meaning 
of the policy.” 

The charge, by ignoring entirely the point of the defendant’s re- 
quest, was in effect a denial of its correctness. 
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It was proper enough to state generally that the burden of proof 
was on the defendant to show non-occupation. This was not con- 
troverted. The defendant had assumed it and had introduced evi- 
dence raising a presumption of non-occupancy at the time of the 
fire which it was entitled to the benefit of. 

The rule invoked in behalf of the defendant, that when a personal 
relation, or state of things, is once established, the law presumes 
‘that it continues to exist until the contrary is shown, is too well 
settled to require discussion. 1 Greenleaf on Evidence, §§ 41 and 
42; 2 Wharton on Evidence §§ 1284-1189 ; Donahue vs. Coleman, 
49 Conn., 464. 

But the counsel for the plaintiff, while accepting the rule, deny its 
application because they say the defendants’ evidence failed to show 
precisely when the fire actually commenced, and that it might have 
been smouldering unobserved for a considerable time before the 
tenant’s removal ; and the argument in substance is, that the pre- 
sumption relied upon must look forward, not backward, and that the 
non-occupancy shown must therefore antedate the fire, not the tire 
the non-occupation, in order to have the effect claimed. 

There is nothing in the record that justifies the making of such a 
claim. On the contrary, referring to the statement of the evidence 
upon which the defendants’ request was based, we find that “the 
family moved out of the house at six o’clock in the afternoon of the 
day preceding the fire, leaving the house unoccupied.” 

The existence of evidence to show these facts is certified by the 
court, and this presents all the facts of the case for the purposes of 
his review. It would seem clear, therefore, that the non-occupation 
shown did antedate the fire, and therefore the defendant was 
clearly within the rule. 

But the charge to the jury in express terms made the very com- 
mencement of the fire the critical time in respect to the fact of non- 
occupation, and this in connection with the ingenious speculations 
and suggestions of the plaintiff's counsel as to the probable origin of 
the fire, may have proved decisive of this point. It is proper, 
therefore, if not positively required, that we meet the question 
directly. It is an interesting and important one, and, so far as we 
are aware, of novel impression. 

The question is this: Suppose the occupant of an insured dwell- 
ing under a policy which becomes void upon non-occupation, re- 
moves and leaves the house vacant at a time when no fire has 
manifested its presence to any observer, but it only becomes mani- 





1884 ] Bennett vs. Agricult. ral Ins. Co. 823 


fest the next day after such removal, does the fact that the fire has 
smouldering unobserved at the time of removal prevent a for- 
feiture ? 

We are constrained to answer in the negative. 

The proposition is, of course, indisputable, that a suit on a policy 
cannot be defeated for non-occupation after the loss has occurred 
for which the suit is brought. But when does the loss occur? It is 
the instant the very first fibre of the building has been touched by 
the smouldering fire, or when the work of destruction in whole or in 
part has been accomplished? The operation of the covenant in 
question is co-extensive in duration with the covenant of indemnity 
to the assured ; both recover the entire loss by the fire, which in all 
its stages is but one event. 

The object of the provision in the policy requiring occupation of 
the house as a prerequisite to recovery for the loss, is not solely on 
account of the greater danger of vacant buildings being fired by in- 
cendiaries, but also because the presence of an interested occupant 
who can easily put out a fire in its incipient stages, is a very great 
security against loss. 

That this was one prominent object of the non-occupation cove- 
nant in this case is further evidenced by another provision in the 
policy in suit, viz., “In case of fire, or exposure to loss or damage 
thereby, the assured shall use their best endeavors to save and 
protect the property, both at and after the fire, and the company 
shall not be liable for any loss sustained in consequence of neglect 
so to do.” 

This not only assumes that the assured is to be an interested 
occupant during all the time and therefore present, but puts upon 
him a positive duty which abides with him during all the time the 
fire is progressing, and even when it has finished its work of 
destruction. 

As to the other alleged grounds of error, we think under the 
circumstances the rulings of the court were correct. A very brief 
reference to these points will suffice. 

The refusal of the court to grant the motion for nonsuit, being 
matter committed to the discretion of the court, is not reviewable on 
application of the defendant. 

The practice in Connecticut, unlike that of some other States, is 
regulated by statute (Gen. Stat., p. 443, sect. 3 and 4), which pro- 
vides for a nonsuit, not when all the evidence on both sides has 
been received, but when the plaintiff on his part has submitted his 
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evidence and rested. If the court shall be of opinion that a prima 
facie case is not made out, the court may (not must) grant a non- 
suit. If granted, the plaintiff has his remedy; if refused the 
defendant has no remedy on that account, but must go on with the 
trial and submit the case to the jury, either on the plaintiff's evidence 
alone, if he chooses, or upon his own evidence as well, and unless he 
unfortunately supplies on his part some defects which he discovers 
in the plaintiff's case, he can take advantage of those defects through 
requests made to the court to charge tie jury and by motion for 
new trial for verdict against evidence if the court will certify the 
evidence. 

The ruling refusing to allow the defendant to introduce evidence 
of the value of the whole premises, land and buildings, at first occa- 
sioned some hesitation. But upon a more careful examination of 
the defendant’s answer it became apparent that the intention was to 
make it very explicit as to the precise points of defense, so that on 
the whole we think the court was justified in giving a more strict 
construction of the language than would be proper under other cir- 
cumstances. One ground of defense in the amended answer is, that 
the defendant said the place contained sixty acres, whereas in truth 
there was but 463 acres. Under the head of second defense, the 
allegation is in terms—‘ misrepresentation as to the value of the 
property insured.” The only property insured was the dwelling 
house. Upon referring to the application the statement is in this 
order :—“ dwelling house and attachments”—“amount insured” 
“$500 ”—“ value of buildings ”—“ dwelling $800.” There can be 
but little doubt that the allegation in the answer referred simply to 
the last-mentioned representation that the value of the dwelling was 
$800. There is in the application a third statement distinct and 
separate from the other two, that “the value of the land and build- 
ings” is $1,700. This point seems to have been entirely omittted in 
the pleadings. 

There was error in the rulings complained of and a new trial is 
ordered. 


In this opinion the other judges concurred. 





O’Brien vs. Ohio Ins. Co. 


SUPREME COURT OF MICHIGAN. 


December Term, 1883. 


Error to Muskegon. 


O'BRIEN. 
vs. 


OHIO INSURANCE CO. 


A mortgage on the property existed at the time of insuring. Application was 
made orally to the agent and a policy made out and delivered by him. The 
policy provided that failure to represent incumbrances should render it 
void. 

Held, That where no inquiry regarding incumbrances was read, and the pro- 
vision of the policy was not brought to the attention of the insured and he 

norant of the requirement, he was entitled to recover. 


The policy provided for notice and proofs and submission to an examination 
before suit could be maintained. After the examination was reduced to 
writing, other statements were added by the agent which the insured 
refused to sign, but afterwards consented when the company refused to 
allow him. 


Held, That the insured was entitled to bring suit. 
Graves, C. J. 

The plaintiff recovered on one of defendant’s policies, and error 
is alleged. 

First. We think the declaration was sufficient under the rule of 
court, and that the contract of insurance was properly admitted. 
The objection of variance was not tenable. 

Second. At the date of the policy, and down to the occurrence of 
the fire, an incumbrance by mortgage of from three to five hundred 
dollars rested on the property. The argument by the plaintiff that 
there was a lack of evidence on this subject is not warranted. 
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Among other items of proof the record contains an offer by the 
plaintiff to swear to the fact himself. Moreover, it appears by the 
charge that it was not disputed. The property was in Muskegon, 
and the policy was there issued and delivered through Haines & 
Chamberlain, the defendant’s local agents. The transaction of the 
business was confined to Haines and O’Brien. There was no written 
application. O’Brien called on Haines to effect an insurance, and 
told him where the property was; and Haines observed that he 
knew the property, and at once filled out the policy and delivered it. 
The plaintiff swears that it was not read to him, and that his atten- 
tion was not called to any of its conditions or provisions, and that no 
questions were asked about mortgages or anything said on the 
subject, and that he did not disclose the existence of the mortgage. 
Mr. Haines testifies that O’Brien was silent in regard to incum- 
brance, although it is his recollection that he asked him about a 
mortgage. The policy contained this stipulation: “If any appli- 
cation, survey, plan, or description of the property herein specified 
is referred to in this policy, such application, survey, plan or descrip- 
tion shall be considered a part of this policy and the basis of this 
insurance ; provided, however, that this company will not be liable, 
under and by virtue of this policy, if there be any omission or false 
representation by the assured of the title, incumbrance, condition, 
location, or occupancy of the property, or any over-valuation, or any 
misrepresentation whatever, either in a written application or 
otherwise.” 

The defendant contended in the circuit court, as he contends 
here, that the plaintiff's failure to inform the agent of the mort- 
gage was a violation of the foregoing provision of the policy, and a 
complete answer to the action. The circuit judge differed, and first 
observing that there was no written application, and no provision 
for a preliminary examination of the applicant by the agent, pro- 
ceeded to charge the jury, in substance, that if they found that the 
policy was not read to the plaintiff before it was delivered to him, 
and that the agent gave it to him upon his oral application without 
directing his attention to the conditions respecting incumbrance, 
and that the plaintiff on receiving the policy was ignorant of them, 
and that nothing was said either by the agent or the plaintiff, 
before or after the emanation of the policy, in regard to incum- 
brance, that they might then consider the existence of the mortgage 
as no impediment to recovery. The defendant can sustain no 
exception to this charge. The provision in the policy is not applica- 
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ble. The first paragraph relates to cases where applications, plans, 
surveys, or descriptions are made, and are by necessity in writing, 
and the last clause, though not very clear, most obviously does 
not intend a case of mere silence in regard to the existence of 
incumbrance where no inquiry is made, and where no explanation is 
asked for, and the applicant is utterly unaware that any is required. 
If an insurer is apparently indifferent whether a property is incum- 
bered, and is content to insure without in any way suggesting an 
interest in the question, the bare silence of the applicant upon it 
cannot be deemed a misrepresentation. If the applicant is guilty 
of no misleading conduct, the insurer in such a case must be taken 
to assume the risk incident to the undisclosed incumbrance. It 
must not be intended that the principal would hold in regard to 
incidents obviously implying unusual risk, and not likely to be dis- 
cerned cr contemplated by the insurer. The case requires no obser- 
vations on that subject. It is sufficient to suggest the distinction. 
Third. By clause ten of the policy the plaintiff was required 
to render, as soon after the fire as possible, a particular account 
of the loss, signed and sworn to, and containing certain particulars 
there enumerated. And it was further provided, by clause thirteen, 
that in case of being required, by any person appointed by the 
company, either before or after the rendition of the preliminary 
proof, the plaintiff should submit to examination under oath, and 
subscribe thereto, etc. And it was declared by the ninth clause, 
that “the use of general terms, or anything less than a distinct 
specific agreement, clearly expressed and indorsed on the policy, 
should not be construed as a waiver of any printed or written con- 
dition or restriction therein ;” and the local agent, Haines, who filled 
out and delivered the policy, testified that his firm, as local agents, 
had no authority to waive any conditions, and never undertook to 
do so. The fire occurred on the tenth or eleventh of April, 1882, 
and the plaintiff notified Haines, the local agent, the next day, and 
he undertook to convey the information to the home office, and did 
so. The defendant directed Mr. Garnsey, of Grand Rapids, its 
adjusting agent for the district, to examine into the loss, and he 
repaired to Muskegon for that purpose on the nineteenth of the 
same month, or in about a week after the fire. He called on the 
plaintiff for an account of the loss and for a statement of the facts, 
and after interrogating the plaintiff as fully as he wished, he wrote 
out an elaborate detail, and containing everything from the plaintiff 
he saw fit to require. He then asked the plaintiff to sign the state- 
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ment and swear to it. But the latter requested that before doing 
so it might be shown to his legal advisers, Messrs. Campbell & 
Allen, and he went with Garnsey to their office. Mr. Campbell 
objected that a few of the details were neither relevant or proper, 
and that the plaintiff ought not to sign the paper and swear to it 
unless they were stricken out. Some discussion followed, and these 
passages were at length marked out, and the plaintiff offered to sub- 
scribe and swear to the statement as thus altered. But, after 
some hesitation, Mr. Garnsey decided to insist on the statement as 
originally drawn, and he shortly after went away and took the paper 
with him. The failure of a technical consummation of a full exhibit 
at this time was caused by the difference referred to in regard to the 
fitness of the particular passages objected to. The parties to this 
interview do not perfectly agree in regard to all that was said, but 
what has been stated is not matter of dispute. 

The plaintiff swears that Garnsey stated to him on leaving that he, 
the plaintiff, would hear from him in a few days. But Garnsey 
testifies that he thinks he did not promise to communicate with him. 
That according to his recollection he said that if he had occasion to 
communicate with him he would do so through the agents, Haines & 
Chamberlain. He also thinks he made no further communication to 
the plaintiff. At the close of this interview, and on the same day, 
Mr. Garnsey made a large report of the case to the home office, and 
sent with it the statement which the plaintiff had refused to sign. 
The report was long and accusatory, and it conveyed in the plainest 
manner the agent’s positive opinion that the fire was a criminal 
burning by the plaintiff. 

This report was received at the home office, and thereafter the 
company continued silent. The plaintiff waited till the 10th of May, 
and then addressed a letter through his counsel to the company. 
He referred to the disagreement with Garnsey concerning certain 
passages in the statement which the latter wrote out, and also to the 
delay which had taken place, and to some other matters, and then 
informed the company that he waived his objections and would sign 
and swear to the statement in the form in which it was written out. 

The company made no reply and gave no intimation of having 
received the letter. It appears, however, that it reached the home 
office, and that the secretary sent it to Garnsey, and also went him- 
self to see that gentleman in relation to the matter it referred to. 
The conclusion reached by that interview is not expressly disclosed. 
The inference is unquestionable. Tne defendant’s conduct ac- 





1884. | O’Brien vs. Ohio Ins. Co. 829 


corded with the report made by Garnsey, and it justified the impli- 
cation that it refused payment of the loss on the ground of fraud. 

The letter remaining unanswered and unacknowledged, Mr. Camp- 
bell, on behalf the plaintiff, called on Mr. Chamberlain, one of the 
local agents, and inquired what the defendant proposed to do, and 
he replied that it would not pay the loss, because it was supposed 
that the fire was fraudulently contrived by the plaintiff. This suit was 
then instituted to compel payment of the loss, and without previous 
service of preliminary proof. The defendant gave notice of false 
representations as.matter of defense, but made no mention of the 
omission to furnish a statement of the loss. The statement made by 
Chamberlain to Campbell that defendant would not pay the loss on 
the ground that the burning was believed to be fraudulent, was 
true. The company had decided. There is no room for any ques- 
tion on that subject. Indeed it is not denied. But the defendant 
claimed at the trial and claims here that Chamberlain’s authority 
as local agent did not extend far enough to entitle him to give 
any instructive and truthful answer to the question put to him. 
He was expressly called upon in his character of agent, and in 
respect to a pending claim under a policy which his associate agent 
had given out. It is not denied that he knew his company had 
then determined not to pay, and for the reason which he explained. 
It is not denied that the plaintiff was entitled to the information 
sought, and it is not denied that the inquiry was in good faith. We 
think the plaintiff was entitled to receive from Chamberlain, as 
defendant’s agent, the truth which he communicated, and to act 
upon it. 

Under various forms the defendant raises the question that the 
omission to serve preliminary proof and submit to examination was 
an incurable defect. On this subject the circuit judge gave the 
following instruction :— 

“The plaintiff under this policy was not required to furnish any 
proofs of loss save the account required by clause ten of policy, 
which provides that the assured in case of loss should render a par- 
ticular account of the loss, signed and sworn to, stating any other 
insurance, the cash value of the property and his interest therein, 
and the purpose for which and by whom the property was used at 
the time of the fire, and when and how the fire originated. 

“The adjusting agent of the company having come within a few 
days after the fire and examined the defendant as to the loss, etc., 
and reduced to writing the statement of the plaintiff, or such parts 
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of the statements as he saw fit, if you find that the plaintiff dis- 
closed to the adjusting agent and furnished him at the time with all 
the facts and information required to be given in such account, and 
submitted to such examination as the adjusting agent then required, 
and offered t>» sign and swear to a statement setting forth the same, 
but the agent added to the statement matters about other fires, and 
then required plaintiff to sign the statement, and plaintiff had a 
right to refuse to sign such a statement as thus prepared, and if the 
plaintiff offered to sign and swear to the statement, after erasing 
those matters, but the agent insisted on their remaining in, and took 
the statement away with him, and promised to communicate with 
the plaintiff in a few days and failed to do so, and after waiting 
a while the letter of May 10th was sent by plaintiff's attorney to the 
defendant, if you find that afterward the agent of the defendent 
informed the plaintiff or his attorneys that the defendant repudiated 
all liability on the policy and would not pay the loss on the ground 
that the fire occurred through plaintift’s fraud, or upon other 
grounds not relating to the sending of the particular account, the 
plaintiff was not, under all the circumstances, required fo render or 
furnish any further account before bringing this suit.” 

This instruction was strictly applicable to the state of facts, and it 
appears to be unobjectionable in principle. Were it necessary to 
recur to the common doctrine which estops the insurer from object- 
ing to the want or sufficiency of preliminary proof where he has put 
himself upon the extreme ground of absolute non-liability, the con- 
sequence would not be different. The ascertained facts would sub- 
ject the case to that principle. The usual provisions against devia- 
tions from written terms, and by way of restriction of the power of 
particular agents, are in general only applicable to those parts which 
relate to the formation and continuance of the contract, and not to 
those portions which assume to point out the matters and things to 
be observed by the insured after a loss, in order to enable him to 
sue, such as the giving of notice, and the delivery of preliminary 
proofs of loss, or submitting to examination. Carson vs. Jersey City 
Ins. Co., 14 Vroom, 300. But here the insurer had a full investiga- 
tion. The facts were all before its agent, and were, moreover, in 
writing. 

The statement in the form in which the plaintiff at once offered to 
sign and swear to it, although very slightly abridged, was full, and in 
substantial compliance with the call in the policy. But this is not 
all. He subsequently offered to subscribe and swear to it in the 
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very form in which the agent originally drew it, and the offer was 
not accepted. It was not claimed to be too late. Indeed, no reason 
was given, and we are not to search for one. None of the series of 
objections in this part of the case can be sustained. Roper vs. Len- 
don, 1 El. & El, 825; Com. Ins. Co. vs. Sennell, 41 Pa. St., 161; 
Great Western Ins. Co. vs. Staaden, 26 Ill., 360; Mason vs. Harvey, 
8 Exch., 819; Walsh vs. Washington M. Ins. Co., 32 N. Y., 427; 
Braunstein vs. Accidental Death Ins. Co., 1 Best & S., 782 ; Charles- 
ton Ins. Co. vs. Neve, 2 McMullan, 237 ; Patterson vs. Triumph Ins. 
Co., 64 Me., 500 ; State Ins. Co. vs. Maackens, 38 N. J. Law, 564 ; 
Imperial Ins. Co. vs. Murray, 73 Pa. St., 13; Killips vs. Putnam 
Ins. Co. 28 Wis., 472 ; Lycoming Ins. Co. vs. Dunmore, 75 DL, 14 ; 
Sexton vs. Montgomery Ins. Co., 9 Barb., 191 ; Maher vs. Hibernia 
Ins. Co., 67 N. Y., 283 ; West Rockingham Ins. Co. vs. Sheets, 26 
Grat., 854; Phillips vs. Protection Ins. Co., 14 Miss.,. 220; Blake 
vs. Exchange Ins. Co., 12 Gray, 265 ; Catlin vs. Springfield Ins. Co, 
1 Sumn., 434; Gilbert vs. North American Ins., 23 Went., 43; 
Mercantile Ins. Co. vs. Halthaus, 43 Mich. 423; 5. c, 5 N. W. 
Rep., 642; Schenck vs. Mercer Co. Mut. Ins. Co., 24 N. J. Law, 
447; Clark vs. N. E. Mutual Fire Ins. Co., 6 Cush., 342. Wood 
on Ins., 176, 832, 846, 837, 703. 


The judgment should be affirmed with costs. 
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SUPREME COURT OF MICHIGAN. 
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FISHER anv oTuHERrs.* 


As a general rule, it is a matter of right for a tenant in common of lands to 
have a partition, but this rule is not of universal application. 

A party may enter into such agreement with his co-tenant as to estop him 
from enforcing the right of partition. 

When, instead of terminating the lease at the end of the specified term, the 
parties agree to an appraisement of the premises, which act was to precede 
the lessees continuing in occupancy according to the terms of the original 
lease, it is in effect an agreement to hold the premises for a further term. 


The insurance on a building erected on leased land will be considered in 
equity as held in trust for the lessor, and treated as assigned without a 
formal written assignment. 


Cuamp.in, J. 

In 1860, Phillis Eberts was the owner in fee of lot No. 44 in sec- 
tion 8 of the governor and judges’ plan of the city of Detroit, then 
vacant and unoccupied, and on the twelfth day of March of that 
year she executed a lease of the premises to one Lansing for 20 
years, at a ground rent of $1,050 for the first 10 years, and $1,200 
for the next 10 years, upon the covenants and conditions fol- 
lowing :— 

(1) That the lessee should pay, as the same should become due, 
the rent aforesaid quarterly on the first days of August, November, 
February, and May. 

(2) That the lessee should pay, as the same should become due, 
all special and general taxes and assesstnents, and annually exhibit 
on demand, to the lessor, the vouchers for the payment of the same. 


* Opinion filed June 25, 1884. From N, W. Reporter, 
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(3) That the lessee should keep the buildings to be erected on 
the lot insured in at least $5,000, by policies to be taken in the 
name of the lessor, or assigned to her, and should annually produce 
and exhibit on demand, to the lessor, the certificate of renewal of 
said insurance. 

(4) That the lessor should erect on the premises leased, within 
six months from May 1, 1860, a block of well-built, good, and sub- 
stantial brick stores, not less than four stories high, besides 
basement. 

(5) In case of loss or damage by fire, the building should be 
repaired or rebuilt within one year thereafter by the lessee, or his 
heirs or assigns. 

(6) If the lessor should, by the neglect of the lessee, have to 
pay any tax, or assessment, or premiums of insurance, the amount 
so paid should be considered as a part of the rent, and be due and 
payable the next quarter day thereafter. 

(7) That within the last year of the lease, at a time to be 
mutually agreed upon by the parties, their heirs or assigns should, 
at the request of either of them, each select a freeholder of the 
city of Detroit as an appraiser, which two should select a third, 
who should appraise the value, at that time, of the lot, separate 
from all improvements thereon, and also the cash value of the build- 
ings and the improvements ; which appraisal shall be in writing, in 
duplicate, and delivered to each party, their heirs and assigns ; and 
thereupon the lessor should, at her option, have said improvements, 
on paying the appraised value thereof, on the termination of the 
lease, of which option she should give the lessee at least 60 days’ 
notice before the termination of the lease, and if no such notice 
should be given, then the lease should be extended 10 years from 
the first day of May, 1880, at an annual rent of 5 per cent upon the 
appraised value of the lot, without the improvements, subject to all 
and singular the other conditions of the lease, and at the expiration 
of the 30 years, if extended to that time, all the buildings and im- 
provements, of every kind and character, should be and become the 
property of the lessor, her heirs and assigns. 

(8) That said buildings should be kept in repair. 

There was a provision for re-entry in case of condition broken, or 
non-performance of any of the covenants. The term was to com- 
mence on the first day of May, 1860, previous to which time— 
namely, March 19, 1860—Lansing assigned the lease to Elam Fisher 
and Aaron C. Fisher. Phillis Eberts died on the eighteenth day of 
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April, 1876, leaving a last will, by which she bequeathed this prop- 
erty to Herbert T. Eberts, William H. Eberts, Marie Louisa Eberts, 
John Meldrum Eberts, Robert Jerome Eberts, Charles H. Eberts, 
William Eberts, Nancy Waddell, Henry Eberts, Catharine Taylor, 
and Frances Smith. After the death of Phillis Eberts, and before 
the filing of the bill in this suit, Herman T. Eberts assigned his in- 
terest in the property to Hiram Walker. Robert Jerome, Charles 
H. William, and Henry Eberts, Catharine Taylor, Nancy Waddell, 
and Frances Smith conveyed their interests to defendants Aaron C. 
Fisher, and Aaron C. Fisher and John H. Van Schoick, executors of 
the last will of Elam Fisher, deceased ; Elam Fisher having died 
previous to the commencement of suit. The record does not dis- 
close the date of the conveyance to defendants. These transfers 
leave the complainants the owners of four-elevenths, and the defend- 
ants the owners of seven-elevenths, of the property lea:ed. There 
was no notice given by the lessor or her representatives of the 
option provided for in the lease, and on the second day of April, 
1880, appraisers who had been mutually chosen in the manner pro- 
vided for in the lease appraised the land without the improvements 
at $52,000. 

On the nineteenth day of June, 1880, the complainants filed this 
bill, setting up the state of the title and the lease, and averring 
breaches thereof, substantially as follows: (1) That the defend- 
ants failed to pay a special paving assessment on said property, for 
the paving of Woodward Avenue, becoming due July 1, 1878, 
whereupon said lease became terminated, and the complainants’ 
right of possession accrued ; that the defendant Elwood purchased 
said property at a sale thereof to pay said assessments, March 15, 
1880, for the term of 99 years. (2) That the defendants failed to 
keep the building insured in the name of the lessor, or her heirs or 
assigns, or to assign the policies to her or them, and have not kept 
the building insured for the benefit of the lessor, her heirs or 
assigns, in any amount whatever. (3) That the defendants have 
failed to keep the building in good repair ; that they have suffered 
the roof to become so defective that the water leaks through in 
large quantities and does great injury to the building, and that, 
owing to the defective roof and defective eaves, the water runs 
down the rear walls of the building, and by soaking into the mortar 
between the bricks, and freezing there, has so damaged the walls 
that the water penetrates during storms, and runs into the interior 
and causes great damage. (4) That the defendants failed to have a 
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proper appraisal made containing an estimate of the cash value of 
the building separate and apart from the land. 

The bill charges that the defendants are in possession, and 
because they hold the title in fee to seven elevenths, and are tenants 
in common with the complainants, the latter cannot re-enter and 
occupy, and their only remedy is in equity, by partition. The com- 
plainants ask a decree that the lease has become terminated, and 
that their right to the possession or occupation has accrued, aiid for 
a partition. 

The defendants answered, and proofs were taken. On the hear- 
ing in the court below a decree was entered declaring the ownership 
and title to the land as alleged in the bill; also declaring the lease- 
hold interests in the premises, and the parties who were the owners 
thereof ; adjudging the lease to be in full force and effect, and that 
it had not beeu determined and ought not to be determined by 
reason of any of the alleged breaches of the conditions thereof by 
the defendants, set forth in the bill of complaint ; and dismissing 
the bill as to the alleged forfeitures, and decreeing partition of the 
premises between the parties complainant and defendant. 

The defendants failed to pay a special assessment for paving. 
The proof shows that it was considered, by some property owners 
who were assessed as illegal, and its validity was contested in the 
courts. It was found to be valid, and then the defendants paid the 
assessment and the lien was discharged. The insurance was at first 
assigned to the lessor, but after a year or two the practice was dis- 
continued, apparently by tacit consent of all parties. No complaint 
seems to have been made because the insurance was not assigned. 
The buildings were, in fact, kept insured for a much greater amount 
than $5,000, and, in a court of equity, that amount would be held in 
trust for the lessor, and treated as assigned without a formal written 
assignment. 

The proof shows that the appraisement was made by the mutual 
arrangement of the parties, and that no notice was given by the 
lessors of their option to terminate the lease and pay the appraised 
value of the improvements. It was, therefore, unnecessary to 
appraise the value of such improvements, and the appraisement as 
made cannot be held to constitute a breach of the condition of the 
lease. The appraisers fixed the amount upon which the lessees 
should pay 5 per cent as rental for the succeeding 10 years, and 
that fully accomplished the purpose of this covenant of the lease. 
Neither do we feel justified in holding that there has been such a 
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breach of the covenant to repair as would operate as a forfeiture of 
the rights of the lessees under the lease. Upon a careful examina- 
tion of the proofs we should affirm that part of the decree of which 
complainant complains. But we think the court below erred in 
decreeing a partition. 

As a general rule it is a matter of right for a tenant in common of 
lands to have partition. But this rule is not of universal applica- 
tion. A party may enter into such agreements with his co-tenant as 
to estop him from enforcing the right of partition. This principle 
was recognized and applied in Avery vs. Paine, 12 Mich., 540; and 
when in this case, instead of terminating the lease at the end of 20 
years, the complainants and defendants, by mutual consent, ob- 
tained an appraisal of the premises, it was in effect an agreement 
that the premises should be held by the lessees 10 years longer 
under the terms of the lease; and in view of the relation of the 
parties to the fee and reversion, it was as plainly implied that such 
relations should not be interfered with by partition, without mutual 
consent, so long as the terms of the lease were kept and performed 
by the lessees. Counsel for complainant admit that unless the lease 
has been terminated by breach of the conditions thereof, a partition 
is neither desirable nor asked for. Both parties concede that a par- 
tition cannot be made without sale, and that a sule subject to the 
lease would sacrifice the rights of the parties. 

The decree of the superior court awarding partition must be 
reversed, and the bill of complaint dismissed, with costs of both 
courts in favor of the defendants. 


The other justices concurred. 





1884. ] Sammons et al. vs. Newark Fire Ins. Co. 


SUPREME COURT OF ILLINOIS. 


May Term, 1884. 


THOMAS J. SAMMONS, er at. 
Us. 


NEWARK FIRE INS. Co. 


Evidence of the agent that he delivered the policy and had received payment, 
was admissible where it was alleged that the policy was canceled and no 
payment had been made. 


Evidence was admissible to show that the insured as well as their alleged 
agents had received no notice of cancellation. 


A policy clause making the party procuring the insurance the agent of the in- 
sured in any transaction relating to the insurance, does not render incor- 
rect an instruction that while said party may have been brokers and agents 
of the insured in procuring the policy, yet they may have been agents of 
the company in its delivery and in collecting the premiums. 


An intention to cancel has no effect until carried out, but it is not essential 
that the policy should have been surrendered and marked canceled, so 
long as the proper notice had been given. 


Craia, J. 
This was an action on a policy of insurance brought by appellees, 
to whom the policy was issued and delivered, against the Newark 
Fire Insurance Company. The policy was dated December 30; 
1880, and is in the usual form, and contains among other conditions 
the following :— 


1. It any broker or any other person than the assured, has pro- 
cured this policy or any renewal thereof, or any indorsement thereon, 
he shall be deemed to be the agent of the assured, and not of this 
company, in any transaction relating to the insurance. 
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2. This insurance may be terminated at any time by request of 
the assured, or by the company on giving notice to that effect. On 
surrender of the policy, the company shall refund any premium that 
may have been paid, reserving the usual short rates in the first case, 
and pro rata in the other case. 


Ryan & Co., insurance agents in Chicago, obtained the policy for 
appellees, and the defense interposed by the insurance company was 
that the policy had been canceled prior to the loss by virtue of a no- 
tice given Ryan & Co. A trial of the cause in the superior court re- 
sulted in a verdict and judgment in favor of appellees for the amount 
of the loss. On appeal to the appellate court thejudgment was af- 
firmed. 


It is not claimed that appellees were ever notified that the insur- 
ance company had elected to cancel the policy, but it is claimed that 
Ryan & Co. were notified by appellant that the policy was canceled 
was a question of fact for the jury, upon which the evidence was 
conflicting. The jury found the facts against appellant and that 
finding was affirmed in the appellate court, and under our Practice 
act it is not subject to review here. It will therefore only be neces- 
sary to inquire whether the ruling of the superior court is correct 
upon the admission of evidence and the instructions to the jury. 

On the trial, Kennedy of the firm of Ryan & Co., testified that he 
delivered the policy to appellees, and that they paid him the pre- 
mium, and the admission of this evidence is claimed to be erroneous. 
The appellant had attempted to prove that the policy was canceled, 
and that no payment had been made for the policy. What objection 
there could be to proof of the delivery of the policy to appellees we 
do not perceive, and if Ryan & Co. were authorized to receive pay 
for the policy for Barnett & Co. (the agents of appellant), which the 
evidence tends to show they were, all the facts and circumstances 
in connection with the payment were proper for the consideration of 
the jury. 

Objection was also made to the admission of evidence that appellees 
had received no notice of the cancellation of the policy, but we per- 
ceive no valid objection to the admission of this evidence. Whether 
notice had been given appellees of the cancellation of the policy, 
was one of the vital questions at issue, and it was proper to show 
that appellees themselves had received no such notice, as well as to 
prove that Ryan & Co., who appellant claimed were the agents of 
appellees, had no notice. 
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The third instruction in the series given for appellees is claimed 
to be misleading and erroneous. It is as follows :— 

“ The jury are also instructed, as a question of law that it does not 
follow that because persons may be agents for an insurance com- 
pany they may not at the same time be brokers in the procuring in- 
surance policies from other insurance companies ; and although the 
jury may believe from the evidence that Ryan & Co. were agents 
for insurance companies other than the defendant, yet as to the 
procuring of the policy in question they may have been brokers and 
agents of the plaintiffs for the purpose of procuring said insurance, 
but as to delivering the policy and collecting the premium they may 
have been the agents of the defendants.” 

It is said that the clause in the policy of insurance constituted 
Ryan & Co. agents of appellees in all mattets in relation to the in- 
surance, which is ignored by the instruction. It is true that a clause 
in the policy declares that where a broker obtains the policy, as was 
the case here, he shall be deemed to be the agent of the assured in 
any transaction relating to the insurance ; but a clause of this char- 
acter cannot overcome the fact that the brokers may have acted as 
agents of the company in some matter in connection with the pol- 
icy, if such is the fact, as has been held by this court in Commercial 
Ins. Co. vs. Ives, 56 Ill., 406 ; and Union Ins. Co. vs. Chipp, 93 IIL, 
100. Under these authorities the instruction was correct. Excep- 
tion was also taken to the fifth and sixth instructions given for 
plaintiff, but we perceive no substantial objection to them. The first 
one merely declares that if a policy issued December 23, 1880, in- 
suring certain property for one year, and on January 28, 1881, the 
property was destroyed by fire, the jury will find for plaintiff, unless 
they shall find from the evidence the policy was canceled before the 
fire. It has been suggested that the jury might conclude from the 
instruction, that a policy of insurance could not be canceled unless 
it was actually surrendered and marked “ canceled ;” but no intelli- 
gent jury would be likely to arrive at such a conclusion. As to the 
other instruction, it only declares that a mere notice of an intention 
to cancel a policy of insurance, and nothing more, is not a cancella- 
tion of a policy. This could not mislead, and under the testimony 
before the jury it was proper. The intention of the insurer to can- 
cel a policy could surely have no effect upon the contract of insur- 
ance until carried into execution—and such is the doctrine of the 
instructions. . 

We have not discussed the question attempted to be raised in the 
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argument, whether notice of cancellation given to Ryan & Co. is no- 
tice to appellees, as that question, so far as the decision of this case 
is concerned, is not material. As disclosed by this record, the con- 
troversy before the jury was whether a notice of cancellation had 
been given. That was a pure question of fact upon which evidence 
was introduced by both parties, and the jury by the verdict found 
against appellant—that no notice of cancellation had been given. 
That finding was affirmed in the appellate court, and the judgment 
of that court is conclusive here upon that branch of the case. There 
is, therefore, no necessity of entering upon the discussion of the 
legal effect of a notice of cancellation served on the agents, because 
that question does not properly arise on the record. As the case 
stands here, no notice whatever was served. 

Counsel for appellant have urged, seemingly with much confi- 
dence, that a notice of cancellation was served by appellant on Ryan 
& Co., and that the facts upon that question are not controverted. 
In this they have misapprehended the real condition of the record. 
There was evidence before the jury tending to prove that appellant 
had not notified Ryan & Co. of the cancellation of the policy—and 
that testimony in connection with the evidence introduced by ap- 
pellees, although it may have been slight, rendered the facts contro- 
verted. It may be that the evidence upon that question 
preponderated in favor of appellant. It may be that the verdict of 
the jury on that point was contrary to the weight of the evidence, 
and should have been set aside by the trial court, and perhaps the 
judgment of the circuit court ought to have been reversed in the ap- 
pellate court on the ground that the evidence upon the question of 
notice preponderated in appellant’s favor ; but be that as it may, 
under the statute the judgment of the appellate court upon such a 
question is final, and not subject to review here. 

As no substantial error appears in the record the judgment will be 
affirmed. 


Judgment affirmed. 





Colby vs. Cedar Rapids. 


SUPREME COURT OF IOWA. 


Appeal from Council Bluffs Superior Court. 


COLBY. 
vs. 


CEDAR RAPIDS INS. CO.* 


If the certificate of the court below fails to fully present the questions of law 
and fact it will be presumed by the appellate court that the case was prop- 
erly decided upon satisfactory evidence. Questions of law not specifically 
presented in the certificate of the court below will not be considered. 


In an action to recover unearned premiums, the fact that the policy was void 
or the indemnity terminated, does not defeat recovery. 


The right of the insured to cancellation depends upon the policy containing a 
stipulation to that effect, under the Iowa statute. 


Action by an assignee of the assured to recover the unearned pre- 
miums upon a policy of insurance. There was a trial to the court 
without a jury, and a judgment was rendered for plaintiff. Defend- 
ant appeals. The amount involved in the action, as shown by the 
pleadings, being less than $100, the case is certified to this court for 
the determination of questions specified by the court below. 


Deacon & Smitu, for Appellant. 
Smrru, Carson, & Hart, for Appellee. 


Beck, J. 

1. The judge of the court below made two separate certificates, 
showing questions of law deemed desirable for the determination of 
this court. The first certificate was made upon a decision sustain- 
ing a demurrer to defendant’s answer; the second, after trial and 


* Opinion filed June 12, 1884 From NV. W. Reporter. 





842 Report of Decisions. [ Nov., 


judgment for plaintiff. They are as follows, and are presented here 
in the order in which they were made by the court below :— 

“I, E. E. Aylesworth, the judge of the superior court of Council 
Bluffs, Iowa, do hereby certify that the above cause involves the 
determination of a question of law upon which it is desirable to 
have the opinion of the supreme court of the State of Iowa; that 
said question so involved as follows, to-wit: Did the assignment of 
the policies of insurance here sued upon, made by James Murray to 
C. H. Colby, render such policies void in Colby’s hands, the said 
assignment having been made without defendant’s consent, and the 
said policies expressly providing that assignment without defend- 
ant’s consent should render them void? 

“The defendant issued to James Murray its policies of insurance, 
providing therein that if said Murray should thereafter assign said 
policies, without the consent of defendant’s secretary indorsed 
thereon in writing, the said policies should be void. Murray 
received and accepted the policies upon this condition. He after- 
wards assigned the said policies to plaintiff without such consent of 
defendant’s secretary, and without asking same. Does such assign- 
ment render said policies void in defendant’s hands, or is it an 
attempt to prohibit an assignment as contemplated by section 2,086 
of the Code of Iowa of 1873, and do the policies continue valid 
because of that statute ? 

“T further certify that I am the trial judge before whom said case 
came for trial ; that it involves less than $100 ; and that I make this 
certificate at defendant’s request at the time of my ruling upon the 
above question ; and that I ruled that said policies continued valid 
after such assignment, to which defendant excepted at the time. 

“J, E. E. Aylesworth, judge of the superior court of Council 
Bluffs, Iowa, do hereby certify that the above cause involves the 
determination of questions of law upon which it is desirable to have 
the opinion of the supreme court of the State of Iowa; that said 
questions so involved are as follows, to wit : (1) Did the election of 
the assured, Murray, on July 13, 1883, to cancel said policy, as evi- 
denced by his written assignment to plaintiff of that date, have the 
effect to terminate the contract of indemnity contained in said pol- 
icy, and create a liability on the part of defendant to pay said Mur- 
ray the portion of unearned premium due upon cancellation, no 
notice being given defendant of such election by Murray, and no 
request being made by him of defendant to cancel same? (2) Was 
Murray’s right of election to cancel assignable, and did the written 
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assignment to plaintiff on July 13, 1883, give the plaintiff the right 
to demand cancellation in his own behalf? (3) Was the assured, 
Murray, entitled to a cancellation of the provisions of the policy in 
suit by virtue of chapter 210 of the Acts of the Eighteenth General 
Assembly (McLain’s Code, 299, 300)? (4) Under the provisions 
of chapter 39, Acts of the Seventeenth General Assembly (McLain’s 
Code, 297, 298), was the assured, Murray, entitled to a cancellation 
of said policy of insurance upon demand, at his election, without 
giving to defendant any reason for so doing? (5) Was the contract 
of indemnity evidenced hy said policy in force up to the time plaint- 
iff demanded cancellation, on July 21, 1883, or had it been pre- 
viously terminated by violation of its conditions on the part of 
Murray? /6) Is the plaintiff entitled to judgment ?” 

2. We have often held that the questions of law, and the facts 
upon which they are based, must fully appear in the certificate 
upon which the case is brought to this court, and that we will not 
determine facts upon the evidence found in the record necessary to 
be known in order to understand the questions certified ;. nor will we 
consider questions of law not specifically presented in the questions 
certified. See Dawley vs. Houck, 53 Iowa, 733; s.c.6 N. W. Rep. 
70 ; Brown vs. Petrie, 56 Iowa, 209; s.c. 9 N. W. Rep., 181; Votaw 
vs. Corwin, 17 N. W. Rep., 142; Buchanan Co. Bank vs. Cedar 
Rapids, I. F. & N. W. Ry. Co., id. 737. Other cases to the same 
effect could be cited. Under this rule the second, third, and sixth 
questions presented in the certificate last given cannot be considered 
upon this appeal. We cannot presume, if these questions were 
determined by the court below, that they were not rightly decided. 

3. The questions stated in the first certificate, and the fifth ques- 
tion of the second certificate, present the inquiry whether the 
assignment at once rendered the policy void, and terminated the 
indemnity thereunder. We are not informed by the questions or 
the judgment whether the court below held affirmatively or nega- 
tively ; nor are we informed whether the judgment is based upon 
the fact that indemnity continued until the defendant was notified of 
the assignment, and the unearned premium was estimated as begin- 
ning at that date. The fact that the policy was void, or the in- 
demnity was terminated, does not defeat plaintiff's right to recover, 
for his suit is not based upon the policy, but upon a different course 
of action. See Waller vs. Northern Assurance Co., Iowa S.C. Ho 
seeks to recover unearned premiums on the ground that the in- 
demnity had been terminated. 
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4. The second question of the first certificate,and third and 
fourth questions of the second certificate, present the inquiry 
whether the assured, under the statute, was entitled at his option 
and request to a cancellation of the policy. The questions fail to 
inform us whether the policy contained a condition as required by 
section 1, c. 39, Acts of the Seventeenth General Assembly, pro- 
viding for the cancellation of the policy at the request of assured 
upon equitable terms. We cannot therefore say whether the case 
does or does not fall within this provision. 

5. And the questions also fail to inform us whether the premium 
was secured by note or contract, as contemplated by section 3, c. 
210, Acts Eighteenth General Assembly. The provision is applica- 
ble to such a case only, and not to a case wherein the premium has 
been paid. The statutes just referred to are those mentioned in the 
certified questions, which fail to present facts sufficient to enable us 
to determine whether they are applicable to the case. The ques- 
tions therefore are not sufficiently definite and explicit in that they 
fail to state facts upon which they must be answered. But, as we 
have before said, we will not presume that the court below decided 
erroneously the matters involved in these questions. 

6. The counsel for plaintiff refer in their argument to questions 
certified at the request of their client, and to questions raised upon 
plaintiffs appeal. We do not find any questions in the record certi- 
fied on plaintiff's behalf, and we do not find any evidence that he 
appealed. We cannot therefore consider these questions. 


We have passed upon all points in the case, and reached the con- 
clusion that the judgment of the court below ought to be affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


Erior to the Court of Common Pleas of Lycoming County. 


LONDON & LANCASHIRE FIRE INS. ” 


Us. 


LYCOMING FIRE INS. CO.* ) 


Where a contract of reinsurance confines the location of the risks within cer- 
tain limits, then there can be no recovery fora risk located outside of said 
limits, which is erroneously stated to be within said limits in the schedule 
of risks accompanying the policy of reinsurance, 


The Lycoming Fire Insurance Company entered into a contract 
with the London & Lancashire Fire Insurance Company on the sec- 
ond day of March, 1880, by which it was agreed inter alia: “The 
said London & Lancashire Fire Insurance Company agrees to pay 
all losses after 12 o’clock noon, New York time, this day, on all pol- 
icies issued or renewed prior to this date by the said Lycoming Fire 
Insurance Company on the cash plan, excluding mutual policies, 
upon risks in the State of New York only, and not elsewhere.” 

After providing for the terms of payment of premiums, etc., etc., 
the contract provides in its last paragraph, that, “in order to carry 
out this agreement the said London & Lancashire Fire Insurance 
Company agrees to issue to the said Lycoming Fire Insurance Com- 
pany one or more policies together, reinsuring all their policies as 
herein stated, as soon as an accurate schedule or schedules of same 
can be prepared, subject, nevertheless, to the terms of this agree- 
ment.” 


* Decision rendered March 3, 1884. From Legal Intelligencer. 
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A schedule of risks was prepared and a policy of reinsurance of 
said risks was duly executed and delivered. 

Subsequently the mill property of one Thomas Helm, described in 
said schedule as being located at Trout River, New York, was de- 
stroyed, when it was found that the property was located in Canada ; 
whereupon the plaintiff in error refused to pay, and this suit was 
brought on the policy of reinsurance. 


R. P. Aten and Henry C. McCormiog, Esqs., for Plaintiff in Error, 
Joun J. Merzarer and H. W. Warson, Esgs., for Defendant in Error, 


TrunkEY, J. 


The learned judge of the common pleas rightly ruled, “ That there 
is no sufficient and competent evidence to vary, add to, or contra- 
dict the terms of either the contract of March 2d, 1880, or the pol- 
icy of reinsurance sued upon.” That was consistent with the plaint- 
iff's (defendant in error) fifth legal proposition, for while parol 
evidence is admissible to change the terms of a written contract, that 
adduced may be insufficient. Then, the contract between the parties 
must be construed by the court, uninfluenced by the conflicting 
statements of the only two witnesses examined, respecting their con- 
versation at and before the time of its execution. 

By the first paragraph of the agreement the defendant agreed to 
reinsure the plaintiff against all losses on all policies issued or re- 
newed by the plaintiff on the cash plan, upon risks in the State of 
New York only, and not elsewhere ; the consideration being the 
pro rata gross premium for the unexpired time upon all such poli- 
cies, less a rebate of thirty-two and one half per centum on policies 
on risks outside of New York City and Brooklyn agencies, and less a 
rebate of twenty-five per centum on policies on risks at New York 
City and Brooklyn agencies. It is obvious that the words “ policies” 
and “ risks ” are not used synonymously, that policies means the in- 
struments in which the contracts of insurance are embodied, and 
risks mean the hazard at the places where the property insured is 
located The reinsurer agreed to pay the losses on policies, con- 
tracts, upon risks in the State of New York; and in fixing the 
amount of premium a certain rebate was to be made on policies on 
risks outside of New York and Brooklyn agencies, and a different re- 
bate on policies on risks within the agencies of those cities. It 
would be difficult to define the location of the risks in more specific 
and unambiguous terms. Reinsurance is a contract of indemnity, 
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and binds the reinsurer to pay to the reinsured the loss sustained in 
respect to the subject insured, to the extent for which he is rein- 
sured. May on Ins.,§11. That subject was expressed by the word 
“risks,” and the surveys, diagrams and maps, which were to be de- 
livered by the reinsured to the reinsurer, had special reference to 
the situation of the risks. The provisions of the sixth and seventh 
paragraphs refer to the policies and risks which are the subjects of 
the contract, as set forth in the first, and cannot be construed other- 
wise. These paragraphs contain no definition of limit, they are 
parts of the instrument, and refer to ‘‘the policies and risks hereby 
reinsured,” or “as herein stated.” To rule that in these paragraphs 
the words “risks” and “policies of insurance,” are used as synony- 
mous terms, was erroneous, and the plaintiff’s seventh point of facts 
and second legal proposition should have been refused. 

Policies of reinsurance were duly issued and both parties claim 
that they were intended to be in entire accord with the contract. 
The policy on which this suit is founded relates to about twenty-one 
hundred risks, and the risk for which the reinsured seeks to recover, 
was described as located at Trout River, a town in the State of New 
York, but the actual location of the risk was at Elgin, in the Prov- 
ince of Quebec, Canada. The reinsurer had no knowledge or no- 
tice that the risk on the property of Thomas Helm was outside the 
State of New York until some time after said property was de- 
stroyed. From these facts, in connection with the contract and the 
policy of reinsurance, it was error to infer and find, “That the 
Thomas Helm risk is included in the policy of reinsurance on which 
this suit is founded, and was intended to be reinsured by the par- 
ties.” On the contrary, no risk without the State of New York was 
included or intended to be included, and the defendant’s tenth point 
should have been affirmed, namely, “That under all the evidence in 
this case plaintiff is not entitled to recover, and the judgment must 
be for defendant.” 

The parties by their contract made location of the risk material, 
for unless within certain lines it was excluded. They have not 
stated the reasons for such exclusion, and the reasons are wholly un- 
necessary to the determination of any point in this action. It is 
likely true, let it be taken as true, that if the property were located 
in any of the United States, or anywhere in the Dominion of Can- 
ada, that the danger of destruction by fire would be no greater than 
if within the stipulated lines, but the reinsurer did not choose to 
undertake to look after risks, or make proper investigation in case of 
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loss or risks, located without those lines. If there is no evidence 
that the Thomas Helm hazard was in any way increased because his 
property was situate in Canada, why should the reinsurer be held 
liable for the loss in defiance of the contract? Ifa risk beyond the 
defined limits, without the knowledge of the insurer, may be in- 
cluded by accident or design on the part of the insured, one party, 
by accident or his design, can gain more than was bargained for, and 
to that extent the other must lose. The clearly expressed intent 
shall prevail. It is enough that the risk upon the Thomas Helm 
property in Canada was not within the State of New York. Whether 
it be greater or less, or equal, is a question of no pertinency in the 
construction of the written instruments. 

Were the risk within the contract and false representations had 
been made respecting its location, it would be necessary to notice 
the assignments of error relative to the rulings in regard to such 
representations and the warranty. 


Judgment reversed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Term, 1883. 


WAMSUTTA MILLS. 
vs. 
OLD COLONY STEAMBOAT CO.* 


The action was for negligence in delivering cargo without an adjustment of 
the loss as general average. 

Query—Whether such action can be maintained if there be a general average 
loss. 

The fact that the vessel is at her wharf does not terminate the maritime 
adventure if the cargo be undischarged. 

Damages to unburnt portions of a cargo from water used to extinguish a fire 
is of the nature of general average. 

But to constitute such a loss there must be an intentional sacrifice of part for 
the benefit of the rest, by authority of the master or some other person in 
charge of the ship. 

The right to extinguish a fire in a city is part of the police power of the State 
which may be exercised without the consent and against thé will of the 
owner of the property. 

The chief engineer of such city, does not act in extinguishing a fire as the 
agent of the owner, but by paramount right. The members of the fire 
department are public officers. 

Where a fire was extinguished on a vessel by the chief engineer of the city, and 
the department as a part of their public duty and not by request of the 
master, it was the act of strangers and there was no basis fora general 
average charge. 

When a ship at the wharf is subject to municipal control, so far as that control 
is exercised, the general maritime law does not govern the reciprocal rights 
o { the parties to the adventure. 


Fietp, J. 
We express no opinion whether, if this be a general average loss, 
an action can be maintained for the negligence alleged in the 


* Decision rendered Sept. 5, 1884. 
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declaration. It has been judicially decided that such an action can 
be maintained in Crooks vs. Allen, 5 Q. B. D., 38, and in Gillett vs 
Ellis, 11 Ill., 579 ; but the decision in Crooks vs. Allen is by a single 
justice, and no cases are cited in the opinion. We find it unneces- 
sary to determine whether these cases ought to be followed, or to 
decide what the rule of damages is if an action lies. 

The gist of the action is negligence in delivering the cargo with- 
out an adjustment of the loss as a general average loss, and without 
taking security for the payment of the contributive shares. The 
fundamental question is, was this a general average loss? Although 
the stesmship was at her wharf, the maritime adventure was not at 
an end, the ship was still bound to the cargo for its safe delivery, 
and the cotton on account of which the suit has been brought was 
undischarged. 

It must be considered that it is now established that damage to 
unburnt portions of the cargo, caused by water intentionally used to 
extinguish a fire in a ship, is of the nature of a general average loss. 
Whitecross Wire Co. vs. Saville, 8 Q. B. D., 563; Nelson vs. Bel- 
mont, 21 N. Y., 36; s. ¢«, 5 Duer, 310; Nimich vs. Holmes, 25 
Penn St., 366 ; Gregory vs. Orrall, 8 Fed. Rep., 287. 

The defense is that the fire was extinguished, not by the master or 
by any person in charge of the steamship or her cargo, but by the 
chief engineer of the fire department of the city of New Bedford 
under his authority to extinguish fires within the city ; and that it 
was necessary to do what he did, not only for the purpose of saving 
the ship and cargo, but for preventing the spread of the fire to 
buildings and other property in the city. 

The right to extinguish fires in the city of New Bedford, is a part 
of the police power of the commonwealth. It may be exercised not 
only without the consent of the owner of the property on fire, but 
against his will. No one has a right to have his property burn, if 
thereby the property of others is endangered. Fire departments 
are established for the efficient suppression of dangerous fires, and 
the chief engineer is the head of the department, and his authority 
extends over all property within the municipality, the burning of 
which is dangerous. In taking possession of property for the pur- 
pose of extinguishing a fire that threatens to spread to other prop- 
erty, the chief engineer does not act as agent of the owner, but 
under a paramount right. If, indeed, the fire does not endanger 
the property of others, he may act merely as the agent of the owner; 
but if the safety of other property is imperiled, he must act under 
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his public responsibility. If persons are employed to render a 
service, the services are paid for by those who employ them, but the 
members of a fire department in the ordinary performance of their 
duties are public officers and are paid by the municipality. It is 
clear, in the case at bar, that the chief engineer and his men were 
not employed to distinguish the fire by any person lawfully in 
charge of the steamship, but that they acted wholly under their 
public employment. Although what they did was done without 
objection by the mate, or by the master after he arrived, yet they 
did not act under the direction of either master or mate. Suppose 
the chief engineer had libeled the steamship and cargo for salvage, 
could he have maintained it for services in putting out the fire, 
without regard to his services in pumping out the steamer after she 
sank? We think not. The Mary Frost, 2 Woods, 306. 

To constitute a general average loss, there must be an intentional 
sacrifice of a part of the property for the purpose of saving the 
remainder from a common peril, cr extraordinary expenditures 
must be incurred for the purpose of saving the property in peril. 
The authority to determine when a sacrifice shall be made and what 
property shall be sacrificed rest with the master, or other person 
lawfully in command of the ship. His right to sacrifice the property 
of other persons than the ship-owner is derived from necessity, 
whereby in circumstances of great peril he becomes the agent of all 
persons whose property in the common adventure is in peril. 

If this property is injured or destroyed by strangers to the ship 
and cargo, who are not employed by the master or other person in 
command, it is not a general average loss. This is evident if the act 
of the strangers is a tort ; but we do not see that it makes any 
difference in principle, if the act of the strangers is justifiable on the 
ground of a public or paramount right. 

The distinction between a fire put out by the authority of the 
master or other person in command, and one put out by public 
authority without regard to the will of the master, we think is sound. 

When a ship has been brought to a wharf, so far as it has become 
subject to municipal control, if that control is exercised, we think 
that it stands no differently than any other property within the 
municipality, over which the same control has been exercised ; and 
that the general maritime law does not govern the reciprocal rights 
and obligations of the parties to the maritime adventure, so far as 
the consequences of this control are concerned, but that they are to 
be determined by municipal law. 
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In Nimich vs. Holmes, 24 Penn. St., 366, so far as appears, the 
fire was extinguished by the officers and crew of the steamboat. 

In Gregory vs. Orrall, 8 Fed. Rep., 287, the fire was extinguished 
by salvors, probably under the direction of the master. InyNelson 
vs. Belmont, 21 N. Y., 36 ; s. c. S. Duer, 310, the fire engines of the 
city of Charlestown were employed by the master, and the°sum of 
$5,198 was allowed in the adjustment to the fire engine companies 
for their services. The services must have been regarded‘as in the 
nature of salvage services. 

In Whitecross Wire Co. vs. Saville, whi supra, the fire was,extin- 
guished by the master. 


Judgment on the verdict. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Wyoming County. 


SUSQUEHANNA MUT. FIRE INS. CO. 


vs. 
TUNKHANNOCK TOY CO.* 


Where an assessment had been made and notice sent to the insured, which con- 
tained a statement of the losses and borrowed money for which it was 
made, was sent to the insured, it was properly admitted as evidence in a 
suit for recovery of the amount, though showing on its face that the in- 
sured was not liable for the borrowed money. 


Messrs. Wituiam M. Piarr & Sons and Messrs. Fremmna & MoCan- 
ROLL, for Plaintiffs in Error. 

Srantey W. Lirriz, Esq., and Messrs. W. E. & C. A. Lirrtz, for 
Defendant in Error. 


TRUNEEY, J. 

The assured contracted to pay all such assessments as should be 
made on the premium note for the purpose of paying losses and the 
necessary expenses of the company occurring during the term of 
the policy. On July 13th, 1877, the company made an extra assess- 
ment, and the amount assessed upon the premium note of the Tunk- 
hannock Toy Company was $48.75. The notice of this assessment, 
which was delivered to the assured, contained a statement of the 
losses of the company since the first of April, also of money bor- 
rowed on the 5th of January, and averred that the directors had 
been compelled to make an extra assessment to provide for the 
"* Decision rendered May 19,184. = £ #222 5... .. °° © 
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same. The total amount of the losses and borrowed money, as 
shown by the statement, was $16,209.06, and of that sum only $5,- 
849.44 were lost within the term of the policy. 

The assured could not fail to understand that he had been as- 
sessed for all the losses stated in the notice. In the first line atten- 
tion was called to the statement of losses below, to provide for 
which the assessment was made, and there was nothing to indicate 
that the assessment was not made to cover all the losses in the state- 
ment.. Expressly the statement was made a part of the instrument, 
and the court committed no error in so treating it. Prima facie, it 
evidenced a wrongful assessment in violation of the contract. Why 
should it not be evidence at the trial? The matter set forth was 
proper information to be given to the assured, and the giving of it 
was the act of the company, by its officers, in the line of their duty. 
If it be conceded that, notwithstanding the notice, the assured would 
suffer the consequences of non-payment of a valid assessment, if in 
fact it was valid, yet the notice and statement therein should be ad- 
mitted as prima facie evidence that the assessment was to cover the 
losses. Perhaps, if the notice to the members of the company was 
untrue, he neglected to ascertain the truth at his peril. But the bur- 
den of showing that the assessment was not for payment of the 
losses, and borrowed money as stated, was cast on the defendant. 
The prima facie case of a valid assessment was repelled by the rep- 
resentation to the plaintiff that nearly two thirds of the amount to 
be provided for was for losses that occurred and a debt contracted 
before the date of the policy. 

It has not been pretended that the assessment was collectible, or 
that the policy was forfeited or suspended by its non-payment, if 
purposely made to pay all the losses set forth in the notice. If the 
representations in that paper were true, the plaintiff was not bound 
to pay. The company rested without offering testimony to show 
that said representations were untrue, and contends they should 
have been excluded as evidence. Upon this contention its case de- 
pends. If excluded, the plaintiff could not recover ; if rightly ad- 
mitted, the plaintiff has no cause for complaint of the rulings of the 
court. 


Judgment affirmed. 





Metzger vs. Cleveland. 


LOWER COURT DECISIONS. 


POOLING AGREEMENTS IN RESTRAINT OF TRADE. 


Superior Court of Marion County, Indiana. 


METZGER 
v8, 


CLEVELAND. 


A ee agreement between all the insurance agents of a large city fixing 
0 


rates for insurance on property, is void as against public policy an nal- 
ties for violation of the schedule of rates, according to the rules of such 
association cannot be recovered. 


5 Water, J. 

The plaintiff avers that on the 28th day of November, 1882, he 
was the local agent in this city of a large number of foreign insur- 
ance companies, and that the defendants were also agents of certain 
other foreign insurance companies, and that said parties, together 
with a large number of other local agents of insurance companies, 
entered into a written “compact,” under the name of the “ Indian- 
apolis Fire Insurance Association,” under which it was agreed by 
the members of said association inéer alia that a non-resident person 
should be selected as manager by the companies at their expense on 
& pro rata basis of receipts. 

Further, that they would not write a risk until a rate had been 
fixed by the manager, and would adhere to all the rates fixed by 
him ; that they would not issue a policy or policies, or cause insur- 
"© From IndianaLaw Magasinc. = 
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ance to be written by any company at less than said fixed rates; and 
in the event of binding any unrated risk they would submit an appli- 
cation for rating thereon to the manager upon the same or next day 
succeeding that on which the risk was bound. 

That they would not divide commissions with or rebate to the as- 
sured, his agent, employe, broker or any other person not a party 
to this agreement, in any manner, directly or indirectly, nor would 
they cancel policies in any other form than that prescribed by the 
condition of the policy. 

That they would not attempt to create or foster any prejudice 
against a fellow member or his companies ; that they would be re- 
sponsible for the acts of their employes and solicitors ; and, in case 
of a second offense through such persons, they should be discharged 
at once, and no member of the compact or pledge should employ 
them thereafter. 

That they would not employ more than five solicitors each, and 
such solicitors should be required to hold the certificate of the man- 
ager, designating the agency he represents; and such solicitors 
should place their business exclusively with the office employing 
them. Clerks should not be considered solicitors, and must be com- 
pensated by salary only. The term solicitor should be held to in- 
clude only those who should give their entire time to the business of 
fire insurance. 

For certain violations of the agreement the offending member 
would be required to cancel the policy or policies under which the 
offense was committed, and prohibited from writing the same risk 
for one year, and, in addition, the following fines were to be im- 
posed: For the first violation, 50 per cent of the premium, but in no 
case less than $20 ; for the second, the entire premium, but in no 
case less than $50 ; for the third violation the removal of all compa- 
nies from the offending member and expulsion from the board. 

In pursuance of such agreement, the manager established uniform 
rates for writing insurance by the parties to the compact, but 
thereafter the defendants insured various other buildings in this 
city, as such agents, at rates less than the rate established by the 
manager, and by reason thereof the plaintiff lost certain renewals 
whereby he claims he has sustained damages and sues to recover for 
such alleged injury. The defendants by demurrer attack the com- 
plaint on the ground that the “compact ” declared on is in restraint 
of trade, and its enforcement would be against public policy, and 
that the same is therefore void. All contracts in restraint of trade, 
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where the operation thereof is general, are void for the reason that 
their enforcement would be injurious to the public interests. It is 
only where the restraint is partial, and for a good consideration, as 
well as a reasonable restraint, that such a contract, although partial 
in its nature, can be upheld. As it has been said, the law “barely 
permits and never encourages such contracts.” All presumptions are 
against agreements of this nature, and before such a contract can be 
enforced 1¢ must appear from the pleadings that such restraint is 
partial ; that the consideration upon which the agreement was based 
was a good one, and that good reasons appear for entering into such 
a contract ; and a declaration that does not contain these necessary 
averments, so as to rebut the presumption of law against its validity 
is bad on demurrer. Lange vs. Werk, 2 Ohio St. R., 519. The au- 
thorities generally support this view ; and the inquiry as to the va- 
lidity of the contract sued on must be made in accordance with the 
above rule of law. In the agreement in this suit no reason appears 
for the execution of such a compact or its enforcement. The plead- 
ing declares the purpose was to equalize fire insurance rates on in- 
surable property in the city of Indianapolis, and thereby to protect 
the citizens thereof, and insured persons therein, from excessive and 
unequal charges for fire insurance, and thereby enable said compa- 
nies and their agents to charge and receive uniform and just pre- 
miums and commission for uniform risks and labor, and thereby 
enable said companies and their agents to do a legitimate, just and 
reasonably profitable business in said city and State. The general 
rule is, that the terms of a written agreement cannot be enlarged or 
changed by an averment in the complaint. 85 Ind., 503. Without 
regard, however, to such a rule, the court must look to the whole 
contract and ascertain its scope, purpose and probable effect, not- 
withstanding it may clearly declare a purpose in its own provisions ; 
and if the tendency of the contract is to affect the public injuriously, 
it cannot be upheld, though it may declare its purpose to be for 
the public good. The supreme court of Ohio, in 18 Ohio St. R., 
204, quoting from “ Wilmot’s Opinions,” says : “ It is the duty of all 
courts of justice to keep their eye steadily upon the interests of the 
public, even in the administration of commututive justice, and when 
they find an action is founded upon a claim injurious to the public, 
and which has a bad tendency, to give no countenance or assistance 
in foro civilli.” 

With these rules of law for our guide, the question presented is, 
can the defendants, under a contract between the parties hereto, 
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and with numerous other local agents of insurance companies, 
whereby a uniform and inflexible standard of rates is maintained, be 
held to respond to the plaintiff in damages for writing insurance at 
a less rate than that fixed by the manager? Is it the policy of the 
law and would it be for the public interest to have one unvarying 
price for insurance? Of course it is not understood that the price 
is the same for all property, but that the rate of all the companies is 
the same on a given class of insurable property. Under the provi- 
sions-of their agreement and the authorities touching contracts of 
this nature, there can be but one answer to that question. To hold 
that such an agreement should meet with any favor or sanction in 
law would be to make an exception of the business of insurance to 
a rule that applies to every trade or class of business and industry 
in the world. But, in effect, that is the claim that is made, and the 
difference that is said to exist is strongly pressed upon the court. It 
is claimed that insurance is not trade or commerce, and hence the 
rules relating to contracts that restrain trade should have no force 
here ; and yet all the cases upon which plaintiff relies, and upon the 
authority of which it is claimed this contract can be upheld, are ad- 
judications in the lines of business, which, it is said, are so dissim- 
ilar to the business of the plaintiff that the rule cannot apply. No 
good reason has been given that will hold insurance exceptional, and 
accord to it a support that is denied to every other branch of in- 
dustry. Business and law regard insurance as a commodity in the 
market, to be purchased as any other property or beneficial interest. 
But if such was not the case, reason and analogy would alike con- 
demn contracts with regard to the same whenever the interests of 
the public are injuriously affected. A contract that destroys rivalry 
in business, and stifles competition in fixing rates of insurance, is as 
prejudicial to the public interest as if it were a combination of mer- 
chants and tradesmen to maintain an unalterable standard for the 
price of cloth or calico, beef or butter. To condemn a combination 
formed to prevent competition for the furnishing of the materials 
used in the construction of a house, or in the work of its erection, 
and yet uphold a contract that will prevent competition in insuring 
it, is to lose sight of substance and pursue a shadow. The law, by 
reason of its adaptability, is able to meet the varying phases of all 
business transactions. That competition is the life of trade is not the 
language of the street alone ; it is a proverb in law. Justice Jewett, 
in 4 Denio, 353, says: “It isa familiar maxim that competition is 
the life of trade. It follows that whatever destroys, or even relaxes, 
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competition in trade, is injurious or fatal to it.” That the tend- 
ency of this contract is to destroy rivalry in the business, and to 
prevent that active competition which would otherwise exist, is too 
plain for serious controversy. But it is said in this case that the ar- 
bitrary rate so established is on a sound business principle, and in the 
interest of the insured, in this, that it enables the insurance compa- 
nies to do a safe business, and prevents their insolvency. That is 
not the principle by which the business of this trading and commer- 
cial age is governed. The merchants, the tailors, the grocers, or 
the manufacturers, do not establish an inflexible standard of prices, 
and place them low, that the paying power of the customer may not 
be impaired ; and it may be that such insurance companies as loan 
their surplus in the various States do not make such investments at 
the lowest possible rate of interest, that the borrower may be better 
able to pay the principal. 

However fair the phrase used by the pleader may seem, that the 
contract was in the interest of the insured, the judicial vision must 
not be obscured by the declaration of such a purpose, but, as I have 
said, must ascertain the tendency, aim and general scope of the con- 
tract from the whole of its provisions. The law favors trade ; and 
its first aim is to promote the public interest, and after that, to pre- 
serve individual rights ; and it will not permit anyone to restrain a 
person from doing what the public welfare requires that he should 
do. If all the insurance companies had the same amount of capital, 
and were organized under the same laws, made the same invest- 
ments, did the same amount of business, were officered with the 
same number of men, paid the same salaries and taxes, and main-’ 
tained their companies at the same expense generally, it might then 
be said with more propriety, that there is no room for competition, 
or a varying standard of rates, and that the laws of safe business 
require an iron standard of prices to which all should adhere. But 
for reasons that readily occur to anyone, and as suggested in the 
supposition I have made, it can be clearly discerned that there is as 
much room and need for competition in that as in any other branch 
of business. Courts act upon such a contract as this without proof 
of injury to the public. Folger, J.,in 43 N. Y., 149, says: “The 
true inquiry is, is it the natural tendency of such a contract to 
injuriously affect the public interests? The rule is that agreements 
which, in their necessary operation upon the actions of the parties 
to them tend to restrain their rivalry and competition, and thus result 
in disadvantage to the public or third persons, are against the 
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principles of sound public policy, and are void.” Would there be 
as strong competition under the agreement as without it? The 
same rule was held in 35 Ohio St. R., 672, in which it was said 
“that it is no answer that competition was not, in fact, destroyed, or 
that prices were not unreasonably advanced. Courts will not stop 
to inquire into all the degrees of injury inflicted upon the public ; it 
is enough to know that the inevitable tendency of such contracts is 
injurious to the public.” In 4 Denio, 353, the parties being owners 
of five separate and powerful lines of boats, provided for transporta- 
tion of property, merchandise, and passengers on canals, and in 
active rivalry, made an agreement, as it declared, to establish and 
maintain fair and uniform rates of freight, and to equalize the busi- 
ness of forwarding on the Erie and Oswego canals among them- 
selves, and to avoid unnecessary expenses in doing the same. The 
court says, though the agreement was fair enough on its face, yet 
the effect of it was to destroy rivalry, and keep up the prices of 
certain rates fixed by themselves, and for that reason the contract 
was held void. Recognizing the right of the public to an unre- 
stricted competition in trade one of its strongest demands is that 
great monopolies shall not be permitted to control prices and rule 
labor in their own interests; and to that end many States have 
attempted by legislative enactments to forbid the consolidation of 
parallel lines of railroad and telegraph companies that competition 
may not be destroyed and that the public may be protected from an 
arbitrary standard of prices, which are established (and naturally 
enough) more from motives of self-interest than a desire to promote 
the public welfare. The divisibility of this contract is argued, that 
if some portions of it are against public policy, there are other pro- 
visions in it, which may be sustained. It is hardly necessary to 
determine that question, as the contract must be declared invalid in 
the provisions for a violation of which this suit is brought. But I 
may say that the whole contract has but one tendency, that all its 
provisions distinctly point to one end, that of maintaining an 
arbitrary standard of rates, which inevitably tend to prevent that 
competition that would otherwise exist. It was well aimed, and hit 
the mark ; as, for example, the provision that limits the number of 
solicitors to five for each company without regard to its business, 
providing how clerks shall be paid, and that any employe violating 
the agreement as to rates a second time shall be discharged and 
shall not thereafter be employed in the business by anyone a party 
to this compact ; that no one can secure employment except upon 
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certificate of the manager, thus leaving the details to the caprice of 
a manager as well as the establishing of all ratings on property so 
insured ; and further providing that on a third violation of the 
agreement by a party thereto, he shall have all his companies taken 
from him and be expelled from the board. When those provisions 
are considered in connection with the fact that the compact itself 
has no limit in point of time, I am not able to see how any part of it 
may be enforced. 

I have carefully read and examined all the authorities cited by 
counsel and many others, but they are too numerous to review, and 
no good purpose would be served by doing so here. The great 
weight of the authorities sustains the views I have expressed. I cite 
a few only, and those most directly in point. 43.N. Y., 149; 14 
Wend., 19, 20 ; 4 Denio, 353 ; 68 Pa. St., 173; 8 Am. R., 159 ; 2 id., 
171; 18 Ohio St, 203; 35 id., 670; 22 id, 519. Parsons on Con- 
tracts, 4th ed., 254, and authorities there cited. Parties to agree- 
ments of this kind may voluntarily execute them themselves, if they 
see proper. Lawyers and physicians may establish and maintain 
uniform prices in fee-bills on the same principle, but courts will not 
lend their aid to enforce them. Relief is not refused on a breach of 
such agreements that the party who made and violated the agree- 
ment may escape damages, on account of any injustice or hardship 
to him ; nor will the court award damages notwithstanding the atti- 
tude of such party before the court ; but, as I have said, because the 
first purpose of the courts is to look to the welfare of public, and if 
the enforcement of the agreement would be inimical to its interests, 
no relief could be granted to the party injured, and even though it 
might thereby result beneficially to the party who made and violated 
the agreement. 

The demurrer to the complaint is sustained, and judgment will be 
entered accordingly. 


Annotations by Elisha Greenhood, Esq., of St. Louis, Mo. 


APPLICATION OF THE DOCTRINE OF PUBLIC POLICY TO RESTRAINT 
OF TRADE, 


The doctrine of public policy has been applied with greater strictness, perhaps, 
to the doctrine of restraints of trade than to any other class of contracts. The 
old maxim at the foundation of the doctrine which denounces contracts restrain- 
* ing the liberty of the parties making them to trade is ‘competition is the life of 
trade.” Among those who do little thinking for themselves, this maxim is believed 
to be infallible. Judge Howe, of Wisconsin, has, however, characterized it as one 
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of the most unreliable ‘‘of the host that may be picked up in every market place.” 
Kellogg vs. Larkins, 3 Pinnely (Wis. ), 123, 1851; s. c. 56; Am. Dec. 164. 


ITS ORIGIN. 


However that may be, it is certain that there was a time in England when that 
nation was struggling to gain that commercial supremacy which she finally 
acquired, and set her heart against any restraint on commercial freedom, and 
denounced them through her judicial oracles in the strongest terms. Her 
mechanics were limited. Her merchants with capital were by no means over- 
abundant. The population was comparatively small. The country was sparsely 
settled. Money was not so plentiful that a slight increase in the price of the 
nation’s necessities would not be remarked. In this condition of things, it was 
well that the country’s judiciary should place its seal of condemnation upon all 
attempts by men claiming to be freemen, to restrict their freedom of action, 
when, by such action, competition was stifled, and the public exposed to the dis- 
advantage of beiug compelled to comply with the demands of a probable 
monopoly. We cannot affect surprise that a conscientious judge as Judge Hall 
must have been, should thunder out in French less elegant than expressive, when 
a contract by a dyer engaging to abstain from his craft for two years, was flaunted 
before him—‘‘ By God, if the plaintiff were here, he should go to prison till he 
had paid a fine to the King.” Year-Book, 2 Hen. V. quoted in Clagget vs. Bache- 
lor, Owens, 143; Mitchell vs. Reynolds, 1 P. Wms. 181, 1711; s. c., Smith’s L. C., 
105, per Lord Macclesfield (then Parker, C. J.) and in Beard vs. Dennis, 6 Ind., 
202, and Lange vs. Werk, 2 Ohio St., 526, 527. ‘The supreme court of California 
well illustrates the condition of things, and the opinion it created when it says : 
‘*Atan early period in English jurisprudence, when trade and the mechanical 
arts were in their infancy it was deemed a mutter of the greatest public impor- 
tance to encourage their growth and to prohibit contracts which tended to abridge 
them. Hence the rule first established was that all contracts were void which in 
any degree tended to the restraint of trade even in a particular, circumscribed 
locality either for a definite or unlimited period.” Wright vs. Rider, 36 Cal., 357, 
1868. 


GENERAL RESTRAINTS ON TRADE, WHAT VOID. 


This rule has, however, long been cast aside, the doctrine now being that, gen- 
erally, all such covenants as restrain the business or industrial freedom of the 
covenantor, universally ; Thomas vs. Miles’ Administrator, 3 Ohio, St., 274, 1854 ; 
Hedge vs. Lowe, 47 Iowa, 137, 1877 ; Mossop vs. Mason, 18 Gr. Ch. (Ont. ), 453, 
1871; s.c., 17 id., 360, 1870; s. c., 16 id., 302, 1869; Kennedy vs. Lee, 3 
Mer. 440, 451, 452, 1817; Lange vs. Werk, 2 Ohio St., 519, 1853; Hinde vs. 
Gray, 1 M. & G. 195, 1840; s. c., 1 Scott. N. R., 123; 4 Jur., 392; Curtis vs. 
Gokey, 68 N. Y., 300, 1877 ; s. c., 21 Hun, 555, 1875; Saratoga County Bank vs. 
King, 44 N. Y., 87, 1870; Peltz vs. Eichele, 62 Mo., 171, 1876; Alger vs. Thacher, 
19 Pick. (Mass.), 51, 1837; Callahan vs. Donnolly, 45 Cal., 152, 1872 ; Maier vs. 
Hoffmann, 4 Daly (N. Y.), 168, 1871 ; See Caswell vs. Gibbs, 331, 1876; or in a 
particular country ; Lange vs. Werk, 2 Ohio St., 519, 1853; Dean vs. Emerson, 102 
Mass., 480, 1869; or State ; Wright vs. Ryder, 36 Cal., 357, 1868. See Oregon 
Steam Navigation Co. vs. Winsor, 20 Wall., 67, 1873 ; Taylor vs. Blanchard, 13 
Allen, 370; Moore vs. Bonnett, 40 Cal., 251, 1870; Per Green, J., in W. Va. 
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Transportation Co. vs. Ohio River Pipe Line Co., 22 W. Va., 617, 1883; or in 
any considerable portion thereof ; Lawrence vs. Kidder, 10 Barb., 641, 1851 ; 
Price vs. Green, 16 M. & W., 346, 1847; s.c., 13 id., 652, 1845; Horner vs. 
Graves, Bing., 735, 1831 ; or on the high seas, Murray vs. Vanderbilt, 39 Barb., 
140, 1863 ; whether for all time or for only a limited period ; Alger vs. ‘Thacher, 
19 Pick. (Mass.), 51, 1837; Malian vs. May, 11 M. & W., 653, either absolutely 
or except on payment of tribute ; Keeler vs. Taylor, 53 Pa. St., 467; are void. 


GENERAL RESTRAINTS, WHEN VALID. 


Even this rule is not infallible. The very covenants denounced by it may be 
valid when the interests of the covenantee require the protection secured by the 
restraint operating by the covenant ; Whittaker vs. Howe, 3 Beav., 383, 396, 
1841 ; Beal vs. Chase, 31 Mich., 490, 1873 ; Rouissillon vs. Rouissillon, L. R., 14 
Ch. Div., 351, 1879; s. c., 49 L. J. Ch. (N.S.), 339; 42 L. T.N.S., 679; 
28 W. R., 623 ; Ainsworth vs. Bentley, 14 W. R., 630; Ingram vs. Stiff, 5 Jur. 
N. 8., 947; Presbury vs. Fisher, 18 Mo., 50; Oregon Steam Navigation Co. vs 
Winsor, 20 Wall. ,67, 1873 ; see Wright vs. Ryder, 36 Cal., 357, 1868 ; Callahan vs. 
Donnolly, 45 Cal., 152, 1873 ; or where it is made to put an end to ruinous com- 
petition; Wicken vs. Evans, 3 Yand J., 318, 182°, the only limitation being that 
the restraint shall not be larger than the interests of the party fairly require ; 
Alsop vs. Wheatcroft, 42 L. J. Ch. 12, 1872; Hinde vs.'Gray, 1 M. & G. 195;s8.¢., 
1 Scott N. R., 123; Ward vs. Byrne, 5 M. & W., 548, 559, 1839; 3 Jur., 1175; 9 
L. J. (N. S.), Exch. 14; Oregon Steam Navigation Co. vs. Wright, 20 Wall., 51, 
1873. They are likewise valid when made only to secure to the covenantees the 
entire benefit of a business sold to them by the covenant, to which such sale cove- 
nants are incidental; Whittaker vs. Howe, 3 Beav., 383, 394, 1841; Beal vs. 
Chase, 31 Mich., 490; Ainsworth vs. Bentley, 14 W. R., 630; Ingram vs. Stiff, 
5 Jur., N. S., 947; Presbury vs. Fisher, 18 Mo., 50 ; or are incidental to the sale 
of a patented invention, Morse Drilling Co. vs. Morse, 103 Mass., 73, 1869; 
Mackinnon Pen Co. vs. Fountain Ink Co., 48 N. Y. Sup. Ct. 42, 1882; or trade- 
mark ; Callahan vs. Donnolly, 45 Cal., 152, 1872: See Gillis & Hall, 2 Brew- 
ster, Pa., 342, 1870; s.c., 7 Phila, 442; Brewer vs. Lumar;s. c. Ga., 
18 Cent. L. Jo., 54, 1883; or secret process of manufacture or compounding ; 
Bryson vs. Whitehead, 1 Sim. and Stu., 74, 1821; s.c., 1 L. J., Ch. 42; Hogg 
vs. Dailey, 47 L. J. N. S. Ch. Div., 567, 1878; s. c., 38 LL. 7 N. S., 312, 
Jarvis vs. Peck, 10 Paige 118, 1843; s. ¢., Hoff. Ch. 479, 1840; 
Alcock vs. Giberton, 5 Duer, N. Y., 176, 1855 ; Vickney vs. Welch, L. R., 9 Eq., 
365, 1865 ; Peabody vs. Norfolk, 98 Mass., 1868; Brewer vs. Lamar, 18 Cent. L. 
J., 54; Gillis vs. Hall, 2 Brews., Pa., 342, 1870; s. c., 7 Phila., 422; Legal Int., 
1876, p. 302 ; Heard vs. Seely, 47 Barb., N. Y., 428, 1865. So they are not void 
when the business is one but lately discovered and likely to fail if not restricted, 
Perkins vs. Lyman, 9 Mass., 444, 1823, or when the covenantor provides the 
covenantee with employment in the business to be obtained from during the pe- 
riod in which the restraint is to operate. Wallis vs. Day, 2 M. H. W., 273, 1837; 
8. ¢., 1 Jur., 73 ; Kinsiman vs. Parkhurst, 18 How., U. 8., 289, 1855 ; Hartley vs. 
Cummings, 5 C. B., 246, 1847, s. c., C. & K., 483, s. c., 12 Jur., 57, 17 L. J. C. P., 
84, or if such business be itself condemned by the policy of the State or nation at 
the time the covenants are made. Harrison vs. Lockhart, 25 Ind., 112, 1865 
Dixon vs. United States, 1 Brock. Marshall’s Dec., 177, 1811. So, covenants 
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which secure to the covenantees the exclusive custom of the covenantor for all 
time or for a limited period only are valid. Palmer vs. Stebbins, 3 Pick., Mass., 
188, 1825 ; Thornton vs. Sherrat, 8 Taunt., 529, 1818 ; Holcombe vs. Hewson, 2 
Camp., 397, 1800; Brown vs. Rounsavell, 78 Ill., 589, 1876; Gule vs. Reed, 8 
East., 80, 1806 ; Lightner vs. Menzell, 35 Cal., 452, 1868, whether the covenantor 
be engaged in public or private business. ‘laff Vale R. R. Co. vs. McNabb, 42 L. 
J. C. L., 153, 1873 ; 22 W. R., 65 ; The Wiggins Ferry Co. vs. C. & A. R. Co., 73 
Mo., 389, 1881; Richmond vs. Dubuque etc. R. Co., 26 Iowa, 191; 8. c., 33 
Iowa, when they are not prejudicial to the public. Holcombe vs. Hewson, 2 
Camp., 397, 1800. And covenants which bind the covenantors to labor exclu- 
sively for or sell exclusively to one person are equally valid. Van Martin vs. Bab- 
cock, 23 Barb., 633, 1857; Schwalm vs. Holmes, 49 Cal., 665, 1875; Long vs. 
Towl, 42 Mo., 545, 1868; Morris vs. Coleman, 18 Vesey, 438, 1811; Stiff vs. 
Cassel, 2 Jur. N. 8., 348, 1856 ; Pilkington vs. Scott, 15 M. & W., 657. 


PARTIAL RESTRAINTS OF TRADE VALID. 


As to partial restraints of trade it is now clear that all covenants which restrain 
the business or industrial freedom of the covenantor within reasonable limits, 
Butler vs. Burleson, 16 Vt., 176, 1844; Hayward vs. Young, 2 Chitty, 407, 1818 ; 
Gravely vs. Barnard, 43 L. J. Ch., 659; 130 L., 7 N. 8., 863; Chesman vs. 
Nuinsby, 1 Bro. P. C., 234, 1727 ; Bowser vs. Bliss, 7 Blatchf., Ind., 344, 1848; 
Elves vs. Crofts, 10 C. B., 239, 1850 ; Hitchcock vs. Coker, 6 A. & E., 438 ; Clark- 
son vs. Edge, 33 Beav., 227, 1863 ; Jones vs. Heavens, L. R., 4 Ch., Div. 636 ; 
Nobles vs. Bates, 7 Cow., N. Y., 897, 1827 ; Ross vs. Sadgbeer, 21 Wend., N. Y., 
166, 1839 ; Linn vs. Sigsbee, 67 Ill, 75, 1873 ; Cook vs. Johnson, 47 Conn., 15, 
1879 ; Miller vs. Elliott, 1 Ind., 484, 489 ; McClurg’s Appeal, 58 Pa. St., 51, 1868 ; 
Gompers vs. Rochester, 56 Pa. St., 144, 1869 ; Sainter vs. Ferguson, 7 C. B., 716, 
1849 ; s. c., 13 Jur., 828; Morgan vs. Perhamus, 36 Ohio St., 517, 1881; s. c., 
38 Am. Rep.; Pike vs. ‘Thomas, 4 Bibb., Ky., 486, 1817 ; 7 Am. Dec., 241 ; Ben- 
well vs. Inness, 24 Beav., 305, 1857; s.c., 26 L. J., ch. 663 ; Proctor vs. Sare 
gent, 2 Scott, N. R., 286, 1840; s.c., 2M. & G., 30; Bunn vs. Gray, 4 East., 190, 
1803 ; Middleton vs. Brown, 47 L. J., N. S., Ch. Div., 412, 1870; Noah vs. Webb, 
Edw. Ch., N. Y., 604, 1832 ; Dakin vs. Williams, 11 Wend., N. Y., 167, 1883, as 
within a town. Hastings vs. Whittby, 2 Exch., 611, 1848 ; Mitchell vs. Reynolds, 
1 P. Wms., 181, 1711 ; s. ¢., 1 Sm. L. C., 705 (7th Am. Ed.), leading case on the 
subject. Jenkins vs. Temples, 39 Ga., 655, 1869; Hubbard vs. Miller, 27 Mich., 
15, 1873 ; Harrison vs. Lockhart, 25 Ind., 112, 1865; McAllister vs. Howell, 42 
Ind., 15, 1873 ; Heichew vs. Hamilton, 3G. Gr., Iowa, 596, 1852; Gompers vs. 
Rochester, 56 Pa. St., 144, 1869 ; Hedge vs. Lowe, 47 Iowa, 137, 1877 ; Grundy 
vs. Edwards, 7J.J., Marsh, Ky., 368; s. c., 23 Am. Dec., 489; Roller Co. vs. 
Alt., 14 Kans., 609, 1875 ; Clark vs. Crosby, 37 Vt., 188, 1864 ; Doty vs. Martin, 
32 Mich., 462, 1875 ; Gilman vs. Dwight 113 Mass., 175, 1873 ; Mott vs. Mott, 11 
Barb., N. Y., 50 ; Halderman vs. Simonton, 55 Iowa, 144, 1880, or city, Green 
vs. Price, 13 M. & W., 195, 1842; 58. c., 16 M. & W., 346, 1847; Shackle vs. 
Baker, 14 Ves., 469, 1803 ; Mallan vs. May, 11 M. & W., 652, 1843 ; Goodman vs. 
Henderson, 58 Ga., 567; Thomas vs. Miles, 3 Ohio St., 274, 1854; Beard vs. 
Dennis, 6 Ind., 200, 1855; Miller vs. Hirsce, 16 Hun. N. Y., 432, 1877; Stewart 
vs. Challacombe, 11 Brad., Ill., 379, 1882; Pierce vs. Woodward, 6 Pick., 206, 
1828 ; or county or district, Lange vs. Werk, 2 Ohio Stat., 519; Dean vs, Em- 





1884. ] Metzger vs. Cleveland. 865 


erson, 102 Mass., 480, 1869 ; Avery vs. Langford, 1 Kay, 663, 1856 ; Richardson 
vs. Peacock, 33 N. J. Eq., 597, 1881, aff.; s. c., 28 id., 15; or on a particular route, 
Boutelle vs. Smith, 116 Mass., 111, 1874; Ewing vs. Jolnson, 34 How. Pr., N. 
Y., 202, 1864 ; Perkins vs. Clay, 54 N. H., 518, 1874; Mumford vs. Getli g, 6 Jur., 
WN. 8, 4B 3a. c, WL FI. O..P.,. 106; 8 W. Bi, 187; 1h, PNR, G4: TO. BK, 
N.8., 305; Horne vs. Ashford, 3 Bing., 322, 1825; Pierce vs. Fuller, 8 Mass., 
223 ; Leighton vs. Wales, 3M. & W., 245, 1838; Archer vs Marsh, 6A. & E., 
959, 1887; s. c, 2N. & P., 562; W. W. & D., 641; 2H. & W., 464 ; Chappell vs. 
Brockway, 21 Wend., N. Y., 159, 1839 ; Dunlap vs. Gregory, 10 N. Y., 241, 1851; 
Navigation Co. vs. Wright, 6 Cal., 258, 1856; 20 Wall., U.S., 67, 1873; Angier vs. 
Webber, 14 Allen, Mass., 211, 1867; or with particular persons bearing some 
present relation to the covenantor, Warren vs. Jones, 51 Me., 1'6, 1862 ; Nichols 
vs. Stretton, 10 Q. B., 344, 1847 ; s. c., 7 Beav., 42; Rannie vs. Irvine, 8 Scott, N. 
R., 674, 1844; s.c.,7M.&G., 969; 8Jur., 1051; 14 L. J.C. P., 10; Ward vs. 
Hogan, 11 Abb. N. C., N. Y¥., 478, 1882 ; Gale vs. Reed, 8 East, 80, 1860 ; Guer- 
and vs. Daudelet, 32 Md., 561, 1870 ; or with reference to particular land, Jones 
vs. Edney, 3 Camp, 285, 1812; Cooper vs. Tourbill, 3 id., 285, note Caw vs. 
Tourle, 38 L. J., Ct., N. S., 665, 1872; s. c. 21 L. T. N. S., 188, are valid. 


MODERN OPINION UPON THE DOCTRINE OF RESTRAINTS. 


Indeed, the whole doctrine has been considerably impaired in its efficiency by 
the attacks of such judges as Maule, Christiancy, Howe, and others. The first 
declare1, that, were the whole question res inlegra, he was strongly inclined to 
doubt whether he would sustain any rule which would denounce any contract in 
restraint of trade. Proctor vs. Sargent, 2 Scott, N. R. 289-302, 1840; 2M. & G. 
20, and Judge Christiancy says that any rule of law which should assume that 
one who for a consideration bargains not to follow his previous business, bound 
himself to idleness and want, would bea rule absurd in itself and contrary to 
general experience and characterizes the rule as a ‘‘ State policy which has come 
down to us from semi-civilized or less enlightened times when governments were 
accustomed to prohibit artisans from leaving the realm and gold and silver from 
being exported, which is supposed to be violated by the transfer of the industry 
aud capital of a citizen across a river into another State.” Beal vs. Chase, 31 
Mich., 70, 1873. And Judge Howe in Kellogg vs. Larkin, 3 Pinney, Wis., 123, 
1851 ; 3 Chandler, 133, 56 Am. Dec. , 164, declares that the maxim upon which th» 
policy is founded is ‘the shibboleth of mere gambling speculation not entitled 
to take rank as an axiom in the jurisprudence of this country.” ‘I b lieve,” he 
continues, ‘‘that universal observation will attest that for the last quarter of a 
century competition has caused more individual distress, if not more public in- 
jury, than the want of competition.” 


COMPETITION THE GREAT DESIDERATUM. 


It is plainly evident from the reasoning of the court in the principal case that 
the court condemned the arrangement because of its object, i. e., to prevent com- 
petition in a business which has become a popular necrssity and to keep the : 
public under its comb ned control. It is this desire to keep the field of trade 
open to unrestricted competition that has governed the courts in disposing of all 
suits in which combinations are involved. The very idea of a combination ig 
revolting to the judicial mind. It sees everything therein which is aimed at the 
public weal, and can never detect anything productive of good. 
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COMBINATIONS TO STIFLE COMPETITION AT PUBLIC SALE VOID. 


It is the judicial hate of any arrangement to diminish competition, which 
has caused the courts to denounce as void any agreement or combination 
which has for its object diminution of competition at any public auction, or 
judicial sules, as agreements to pay sums of money if the promisees will abstain 
from bidding thereat; Ingram vs. Ingram, 4 Jones, N.C., L. 188, 1856; The 
Merchants Ins. Co. vs. Addison, 9 Rob., La., 486, 1845; Paddock vs. Bird. 40 
Cal., 378, 1870 ; Arnold vs. McCord, 16 Ind., 177, 1861 ; Phippen vs. Stickney, 3 
Met., Mass., 384 ; see Heming vs. Hutchinson, 36 Iowa, 523, 1873; Gardner vs. 
Morse, 25 Me., 140, 143, 1845; Durfee vs. Morgan, 57 Mo., 374; Gibbs vs. 
Smith, 115 Mass., 592, 1874, per Devons, J.; Noyes vs. Day, 14 Vt. ; 
Jones vs. Caswell, 3 Johns., N. Y., Cas., 29, 1802 ; or to give them half the profits 
to be realized by a re-sale. Wooten vs. Winkle, 20 Mo., 290, 1855; Hook vs. 
Turner, 22 Mo., 333, 18456 ; Lawnins vs. Bradley, 13 Mo. App., 363, 1884 ; Smith 
vs. Greenlee, 2 Dev., N. C., 126, 1829; Story’s Equity Jurisprudence, 290; 1 
Fonblauques Eq., ch. 4, sec. 4, n. x.; Morris vs. Woodward, 25 N. J. Eq., 10 C. 
E. Gr., 32, 1874 ; Horn vs. Star Foundry Co., 23 W. Va., 522, 1884 ; Wheeler vs. 
Wheeler, 5 Lans, N. Y., 355, 1872; Meech vs. Bennettt, Labor, N. Y. Supp., 191, 
1843 ; Levi vs. Levi, 6C. & P., 239, 1833 ; Hale vs. Henderson, 4 Hum, Tenn., 
199, 1843 ; Carrington vs. Caller, 2 Stew., Ala., 175, 1829; Dudley vs. Little, 2 
Ham., Ohio, 504; or for the disposition of such profits in consideration for aid 
in some arrangement to defraud the debtor or creditors, if the object of the com- 
bination is to purchase the property at an unfair price or ata sacrifice, Thomp- 
son vs. Davies, 13 Johns., N. Y., 111, 1816; Hawley vs. Cramer, 4 Cow., N.Y., 731; 
Doolin vs. Ward, 6 Johns., N, Y., 194; Jones vs. Caswell, 3 Johns Cas., N. Y., 32; 
Troup vs. Wood, 4 Johns. Ch., N. Y., 254; Mills vs. Rogers, 3 Littel, Ky., 217, 
1822 ; Woodruff vs. Berr;, 40 Ark., 1883, noted in 33 Am. Law. Reg. U. 8., 276; 
Paige vs. Hammond, 26 Vt., 375, 1854; Martin vs. Ranlett, 5 Rich. L., 542; 
Brackett vs. Wyman, 48 N. Y., 667, 1872; see Howell vs. Mills, 53 N. Y., 322; 
Jewett vs. Bowman, 29 N. J. Eq., 2 Stew., 174; Bradley vs. Kingsley, 43 N. Y., 
534, 1871; and it is the object of the combination, not the actual results accom- 
plished by the execution of its purpose which determines its validity, Per Devens, 
J., ia Gibbs vs. Smith, 115 Mass., 592, 1874; Swann vs. Chorpenung, 20 Cal., 182, 
1852 ; see James vs. Fuleiod, 5 Tex., 512, 1851, seemingly contra. It is immate- 
rial in such cases whether the sale be of public or private property, Hale vs. 
Henderson, 4 Hum., Tenn., 199, 1843 ; Carrington vs. Caller, 2 Stew., Ala., 175, 
1829 ; but it must be a public sale. Morrison vs. Darling, 47 Vt. It matters not 
whether the indebtedness be public or private when the sale is held for the satis- 
faction ef indebtedness. Dudley vs. Little, 2 Hamm., Ohio, 504. It is immate- 
rial that the party seeking to prevent competition is the owner of the property or is 
a claimant of an interest therein, or is otherwise directly interested in the pre- 
vention of competition, Jones vs, Caswell, 3 Johns Cas., N. Y., 29, 1802: Pad- 
dock vs. Bird, 40 Cal., 378, 1870 ; Gardiner vs. Morse, 25 Me., 140, 1855; and the 
, want of objection on the part of the vendor or even the ratification of the sale by 
him after the receipt of notice of the combinatlon, imparts no validity to the 
agreement. Hale vs. Henderson, 4 Hum., Tenn., 199, 1843; Carrington vs. 
Caller, 2 Stew., Ala., 175, 1829. It follows that any sale procured through the 
means of such an arrangement is void as it is a frand upon the owner, debtor, or 
creditor, as it may be for redress of which he may appeal to any court of equity. 
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Dudley vs. Little, 2 Hamm., Ohio, 504; Martin vs. Ranlett, 5 Rich., S. C. Law, 
541, 1852; see Reynolds vs. Pendleton, 24 Tex., 174; Hinde vs. Pendleton, 
Wythe, Va., 144; Lawnins vs. Bradley, 13 Mo. App., 363, 1884 ; National Bank 
of the Metropolis vs. Sprague, 5 C. E. Gr., 20 N. J. Eq., 159, 168, 1869. 


COMBINATIONS NOT STIFLING THOUGH DIMINISHING COMPETITION AT PUBLIC SALES 
VALID. 

But it does not follow from the foregoing that though agreements may have the 
effect of diminishing competition, that the parties to them have an unlawful ob- 
ject. Therefore any combination which has a legitimate object, such as the pur- 
chase of prop:rty for joint benefit, Phippen vs. Stickney, 3 Met., Mass., 384 ; 
Kearney vs. Taylor, 15 How., U. S., 494, 1853 ; Galton vs. Ennes, 8 Jur., 507 ; 13 
L. J., Ch. 388; James vs. Fulerod, 5 Tex., 512, 1851; in re Carew’s Estate, 26 
Beav., 187, 1858 ; s. c., 28 L. J. Ch. 218; Smith vs. Ulliman, 58 Md., 183, 1881 ; 
Hunt vs. Elliott, 80 Ind., 245, 1881; s. c., 43 Am. Rep., 794; National Bank of 
the Metropolis vs. Sprague, 20 N. J. Eq., 5 C. E. Gr., 159, 1869 ; Grenier vs. Le- 
roux, 1 Leg. N., 231, 1878 ; or for division of the property as the parties may de- 
sire when they are singly unable or unwilling to purchase the whole, or for the 
protection of the interests of the parties are valid, though in their necessary oper- 
ation they diminish competition, there being no design, however, to procure the 
property at a sacrifice, McNinn vs, Phipps, 3 Sneed, Tenn., 196, 1850 ; Mississ- 
quoi Bank vs. Sabin, 48 Vt., 239, 1876 ; Marie vs. Garrison, 83 N. Y., 14, 1880 ; 
Bame vs. Drew, 4 Denio, N. Y., 287, 1847; Smull vs. Jones, 6 W. & S., Pa., 122, 
1843 ; Galton vs. Enness, 8 Jur., 507, 1844; s. c., 13 L. J., 507, 1844; s. ¢., 18 
L. J., Ch. 388 ; Freeman on Executions, sec. 297; Gardiner vs. Morse, 25 Me., 
140, 143, 1845 ; Piatt vs. Oliver, 1 McLean, 295, 1837 ; s. c., 2 id., 267, 1840 ; es- 
pecially when the violation of the contract would by reason of other circum- 
stances be a violation of duty to the promisee. Waddel vs. McCabe, 42 Can., Q, 
B., 0. 8., 191, 1830. Compare Brackett vs. Wyman, 48 N. Y., 667, 1872. 


COMBINATIONS TO DIMINISH COMPETITION FOR PUBLIC CONTRACTS VOID. 


So any combination which has for its object, or isin its nature calculated to 
diminish the competition for the obtainment of the award of a public contract, as 
agreements for the withholding of a bid for work on a road in consideration of a 
promise of half the profits, Wilbur vs. How, 8 Johns., N. Y., 444, 1811 ; see 
People vs. Lord, 6 Hun, N. Y., 390, 1876 ; or of a bid fora mail contract in con- 
sideration of a promise of a certain sum, Gulick vs. Bailey, 10 N. J. Law, 5 
Halst., 87, 1828; or an agreement made by two before filing bids for the collection 
of taxes, to file both and share the profits, should either obtain the award, At- 
cheson vs. Mallon, 43 N.Y., 147, 1870; or an agreement to substitute another in the 
place of the party to whom the award is made in consideration of a bonus, the cir- 
cumstances justifying a suspicion that a prior understanding had been made, 
Hannah vs. Fife, 27 Mich., 172, 1873 ; or an agreement not to bid for the contract 
for convict Jabor, Gibbs vs. Smith, 115 Mass., 592, 1874; or to withdraw a bid 
for a mail route, is condemned by the courts, and enforceable only in the forum of 
conscience. Swan vs. Chorpening, 20 Cal., 182, 1862. 


COMBINATIONS TO SECURE PUBLIC CONTRACTS, VALID WHEN. 


But as in the case of combinations to procure property at public sales, the com- 
binations just considered may b V‘a legitimate object, such as the formation of a 
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partnership for the cbtainment of government work, or they may be explained by 
the surrounding circumstances which show that no injury to the public was pos- 
sible. ‘To interpose the objection of public policy in such cases would violate the 
plain rule that the case should be clear to justify judicial condemnation, and 
they will therefore be upheld. Bellows vs. Russell, 20 N. H., 427, 1545; Atchison 
vs. Mallon, 43 N. Y., 147, 1870, per Folger, J.; Breslin vs. Brown, 24 Ohio St., 565, 
1874. 
COMBINATIONS TO CHECK BUSINESS COMPETITION VOID. 


“«A combivation that has for its object to check competition” says Chief Justice 
Cooley ‘‘seems to stand in hostility to the industrial maxim that ‘competition is 
the lite of trade,’ a maxim which from time immemorial has been generally preva- 
lent and is commonly supposed to be one admitting of no question and of uni- 
versal application. The advantages of unrestricted competition are apparent to 
the public, in industrial life all about us and while in some kinds of business this 
is sharp, yet selfishness 1s generally sufficiently active and sufticiently intelligent 
to preveut its becoming ruinous, It does not detract from the worth or sound- 
ness of the maxim that under the operation of unrestricted competition individual 
disasters must occur ; for when this happens it is very likely to be found either 
that the parties did not understand the business they were engaged in or man- 
aged badly or lacked the necessary capital or in some other particul:rs were 
inadequately equipped.” In an article on Railway Pools appearing in the Rail- 
way Age of April 26, 1884. 

COMBINATIONS TO CREATE CORNERS. 


All combinations to create a ‘‘coiner” in the stock market ; Sampson vs, Shaw, 
101 Mass., 145, 1869; or wheat market, Raymond vs. Leavitt, 46 Mich., 447, 
1881 ; s.c; 41 Am. Rep. 170, Wright vs. Crabb, 78, Ind., 487, 1881; by buying 
more than there is iu the market in order to force the price up to a point, for the 
purpose oi making profits on those who have been selling and are unable to 
deliver, are void, and those who advance their money to others engaged therein 
can lvok to no court for redress, 


COMBINATIONS TO CONTROL TRAFFIC, 


Combinations which have for their object the control of the traffic in any staple 
which has become a popular necessity, to say the least, are void. And where all 
the grain dealers of a large town of Illinois entered into a secret arrangement to 
control the price of grain, storage rates, shipment charges, etc., and to divide 
the profits of the pool, the court deemed the object so pernicious that it refused 
its aid to one of the parties to obtain his share of the profits after the purpose of 
the pool has been tu'filled. Craft vs. MceConoughy, 79 Ill., 346, 1875, citing 
Morris Run Coal Co. vs. Barclay Coal Co., 68 Pa., St., 173. Compare Kellogg 
vs. Larkin, 3 Pinney (Wis.), 124, 1851; ‘‘ While all the parties were in business in 
comp2tition with each other,’’ said the court, ‘‘ they had the undoubted right to 
establish their own rates for grain stored, and commissions charged for shipment 
and sale. They could pay as high or low a price for grain as they saw fit, and 
as they could make contacts with the producer. So long as competition was free, 
the interest of the public was safe. The laws of trade in connection with the 
rigor of competition was all the guaranty the public required, but the secret com- 
bination created by the contract destroyed competition and created a monopoly 
against which the public interest had no protection.” 
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COMBINATIONS TO ENHANCE PRICES. 


Combinations which have for their object the enhancement of prices of such 
popular necessities, as coal or salt, when the parties have such acontrol over 
their productions as to require the public to feel their influence, are void. So, 
where five coal companies entered into an arrangement to divide two great coal 
regions of which they had control, to appoint a committee to take charge of 
their interests, which was to decide all questions, and also a general agent through 
whom all coal mined was to be delivered, each corporation to deliver its proportion 
at its own cost. in the different markets, as the committee might direct, the com- 
mittee to adjust prices, rates of freight, etc., the companies to sell at no other 
price and in none beyond their several proportions, the arrangement was 
denounced by the supreme court of Pennsylvania in the most vehement manner. 
Morris Run Coal Company vs. Barclay Coal Co., 68 Pa. St., 173, 1873. Singly 
each might have suspended operations, or deliveries or sales of coal, to suit its 
own interests, even though this might have been detrimental to the public inter- 
ests. There isa certain amount of freedom which must be allowed every one in 
managing his own affairs. When competition is left free individual error or 
folly will generally find a correction in the conduct of others. But here was a 
combination of all the companies operating in the Blossburg and Barclay mining 
regions and controlling their entire productions. They combined together to 
govern their supply, and the price of coal in all the markets from the Hudson to 
the Mississippi, and from Pennsylvania to the likes. They had a power in 
their confederated form which no individual interest could confer. The public 
interest must have succumbed to it, for it left no competition free to correct its 
baleful influence. We all know that when the supply is suspended, the demand 
for it becomes importunate and prices must rise. The domestic hearth, the 
furnaces of the iron master and the fires of the manufacturer all feel the restraint, 
while many dependent hands are paralyzed, and hungry mouths are stinted. 
The influence of a lack of supply or a rise in price of such an article of such 
prime necessity cannot be measured. It permeates the entire mass of the com- 
munity and leaves few of its members untouched by its withering blight. Such 
a combination is more than a contract, said the court, it is an offense. 


SAME SUBJECT. SALT COMBINATION. 


And ina case involving a salt combination of the same character, the court 
said: ‘* The clear tendency of such an agreement is to establish a monopoly aud 
to destroy competition in trade and for that reason, on grounds of public policy, 
courts will not aid in its enforcement. It is no answer to say that competition in 
the salt trade was not, in fact, destroyed or that the price of the commodity was not 
unreasonably advanced. Courts will not stop to inquire as to the degree of 
injury inflicted upon the public, it is enough to know that the inevitable ten:lency 
of such contracts is injurious to the public.” The Central Ohio Salt Co vs. 
Guthrie, 35 Ohio St., 666, 1880. 

COMBINATIONS TO WITHHOLD STAPLE FROM MARKET. 


All combinations which have for their object the withholding of staples which 
have become prime necessities of the people are void. So, where two coal cumpa- 
nies agreed to take all its coal of the other, not exceeding a maximum number of 
tons, the latter to sell to no other party any coal to come north of the State line 
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during the season of canal navigation, the plain object of the compact being to 
keep all the coal mined by the one, out of the market, except the limited supply, 
and thus to artificially enhance the price of that necessary commodity, it was de- 
nounced by the New York Court of Appeals as a combination to effect a purpose 
inimical to the interests of the public. Arnot vs. Pittston and Elmira Coal Co., 68 
N. Y., 558, 1877; s. c., 2 Hun, 59; 58. ¢., 148; citing Morris Run Coal Co. vs. 
Barclay Coal Company, 68 Pa. St., 173, 1873. 


COMBINATIONS TO PREVENT COMPETITION IN SALES. 


So all pools which have for their object, such as the avowed object of a poo] 
which recently came to light in Ohio, whereby all the tobacco warehousemen and 
dealers in Cincinnati formed a combination to shut off any further competition in 
prices between the members of the association, by fixing a schedule of prices for 
the creation of a large guarantee fund from money collected on monthly certifi- 
cates given by the members to the association representing a certain proportion of 
their receipts, which fund was kept to secure the payment of fines for violation of 
the schedule of prices and rules established by the association for the government 
of the business, and divided amoung the members in proper proportions at stated 
periods, are void. Hoffman vs. Brooks, Cin. Sup. Ct., 1884, 11 W. D., Bull., 258, 
distinguishing Skrairka vs. Scharinghausen, 8 Mo. App., 522 ; Kellogg vs. Lar- 
kin, 3 Chandler, Wis., 133; 3 Pinney, 123; 56 Am. Dec., 164, and Collins vs. 
locke, L. R., 4 App. Cas., 174. 


+PRICES ENHANCED BY SUCH COMBINATIONS NOT TRUE VALUE. 


Whenever it so happens that delivery is not made of goods according to contract 
at a time when the price of such goods is inflated by combinations of the char- 
acter of those which have been considered, the price thus enhanced is not the true 
measure of damages. That is the fair, natural price of the goods. Kountz vs. 
Kirkpatrick, 72 Pa. St., 376, 1872; Kountz vs. Citizens Oil Refinery Co., id., 392 
(Sharswood and Williams, JJ., dissenting). 


COMBINATIONS TO CONTROL PRICES WHEN VALID.. 


Much as the courts are opposed to combinations to control prices, it is like- 
wise true that combination among men engaged in business which has become 
ruinous to raise prices to a reasonable point, especially when its operation is lim- 
ited in every essential particular, is valid. So, where the competition among all 
the quarry men in a certain district in St. Louis had become so sharp that the 
business had become ruinous, and to put an end to this, twenty-four of them 
formed a combination or pool for the purpose of developing the business into a 
profitable one, and to raise the prices to a fair point, no one to sell any rubble 
building stone, the produce of any quarry in the district for less a fixed price, the 
pool was sustained. Skrainka vs. Scbaringhausen, 8 Mo. App., 422, 1880. 

The object of the combination was to prevent the parties from being driven out 
of the business, and in no wise tended to monopoly, and it did not appear to be 
detrimental to the public interest. It did not ‘‘deprive men of employment and 
only raise prices, cause a monopoly or put an end to competition.” It tended to 
no contravention of any established interest of society, or right of the public; con- 
sequently there was no sound reason why it should be declared void. 
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REGULATION OF PRICES. 


It is clear that a partnership may fix in its formation the minimum price for 
that which is its object to sell or furnish to the public, provided there be no 
intention to control prices or create a monopoly. So where several parties du ing 
the late war formed a partnership for the purpose of raising recruits to sell to the 
government, a stipulation that no recruit should be offered for less than a certain 
sum, did not make the partnership illegal. Marsh vs. Russell, 66 N. Y., 288, 
1876, reversing s. c., 2 Lans, 340. 

COMBINATIONS AMONG THOSE ENGAGED IN PUBLIC BUSINESS. 


A common carrier, as every one knows, cannot like a merchant or mechanic, 
consult his pleasure or caprices as to the conduct of his business. The law makes 
it his duty when he can conveniently do so, to receive and carry goods, for any 
person whomsoever, for a reasonable rate. The puilic does not forbid carriers 
from guarding themselves against undue competilion or reducing freights below 
the standard of fair compensation, but the law will tolerate no combination among 
common carriers or persons engaged in any public business, made such by statute 
or such by common law, for the purpose of fixing rates without reference to their 
reasonableness. And where several carriers combined as an association, the ob- 
ject of which was to reduce competition and provide a uniform charge for carriage, 
and provided a fine for carrying freight for less than the fixed rates, the associa- 
tion was nonsuited in its action to recover the fine from a rebellious member. 
Sayres vs. Louisville Benevolent Association. 1 Duvall, Ky., 143, 1863. So, 
where the proprietors of tive lines of boats engaged in the transportation of per- 
sons and freight, combine and stipulate that they shall all charge certain prices, the 
net earnings of all, to be divided according to certain fixed proportions, the agree- 
ment was held void. Hooker vs. Vandewater, 4 Wend., 349, 1847 ; Stauton vs. 
Allen, 4 Denio, N. Y., 1435, 1848. 


RAILWAY POOLS. 


One would naturally suppose from what has already been said with regard to 
common carriers that a railway pool is unquestionably void. They above all, 
are types of public business concerns. They enjoy the power of eminent domain, 
but reciprocate with the surrender of power to the public to control them as pub- 
lic servants. Yet it is contended that railways should be allowed to enter into 
pools, because they occupy a different position from that held by others engaged 
in public business. They sink their capital into railroads by which they must 
stand, in the event of success or failure, while other carriers can the moment 
business becomes unprofitable, transfer their resources to other scenes of action 
or make sale of their property. It is further claimed that competition neces- 
sarily affects them in a way different to that in which it affects others, so differ- 
ent that it may be destructive to them where to others it would only be stimu- 
lating and wholesome; that it becomes a necessity sometimes that the competition, 
which is becoming destructive should be restricted within limits which admit of 
reasonable and reliable prosperity, and that some common arrangement between 
the roads seems to be the only means yet found by which this can be accom- 
plished; and that having grown out of the necessities of the case it is unjust_to no 
one ; that free competition is often prejudicial to public convenience ; and that 
when the competition between two rivals becomes ruinous, one must give way 





872 Report of Decisions. [Nev., 


and the rates for service to the public go up, to the injury of the public, which 
might have been prevented by permitting arrangements to be made for fair rates. 


RAILWAY POOLS: VIEW OF THE COURTS. 


The courts in this country have never, so far as we have been able to discover, 
decided the legality or illegality of these railway pools, though a dictum may be 
found here and there indicating that a denunciation of them may be expected 
when the questiou is fairly raised. See Denver & O. R. R. Co. vs. Atchison, 
Topeka and Santa Fe R. R. Co., 15 Fed. Rep., 650, 1882. They have been 
sustained in England, however ; The Siirewsbury & Birmingham R. W. Co. vs. 
The London and Northwestern R. Co., 3M. & G., 70, 1850; 5c. 2L.d.,Q.B., 
89, 1851;17 A. & E..N.S., QB, 652; 3c 4 eG. M. & G., 115, 1853; 6 
H. of L., Cas. 651, 1851; s. c. 16 Beuv., 441, 450, 1853 ; Hare vs. L. & N. W. R. 
W. Co., 2 J. & H., 80; 7 Jur., N.S., 1145, 1861; 30 L. J., Ch. 87, when made to 
prevent ruinous competition, Vice Chan«ellor W. Page Wood, remarking in one 
case, Hare vs, L. & N. W. R. W. Co., just cited, that it was ‘‘a mistaken notion 
that the public is benefited by pitting two railroad companies against one 
another until one is ruined, the result being at last to raise the fares to the high- 
est. possible standard.” To this it may be replied that the legislature may prevent 
the consequence mentioned by prescribing a schedule of fares. The legislature 
may do that, it is true ; but it cannot compel a corporation to operate, when to 
operate it requires power to do the very thing which Vice-Chancellor Wood 
claimed that they would be forced to do. 


BAILWAY POOLS: THE CORRECT VIEW. 


If the principle which governed the courts of New York and Kentucky in the 
cases before referred to, is to be applied to railway pools it is certain that they 
will never receive any judicial sanction in this country. But in the New York 
cases, the plain object as seen by the court, was to create a monopoly to the 
demands of which the public must give obedience, and the court in the Kentucky 
case expressly admitted that if the object of the parties to the combination had 
been to equalize rates upon a reasonable basis, they would have upheld the com- 
bination as commendable. These cases, as far as the courts in them were 
obliged to go, are undonbtedly correct expositions of the law ; but they do not 
condemn railway pools with legitimate objects. 


INSURANCE POOLS. 

It is certain that those engaged in insurance business are not in a business 
which can be called public, for individually each insurance company can fix its 
own rates, which a carrier cannot do, and it may insure where and for whom it 
will which a common carrier has no power to do. We know of no rule of law 
which would forbid it to discriminate ad libitum. It can hardly be called a prime 
necessity ; yet it has become a public convenience, or perbaps, more properly 
speaking a convenient necessity. No agent for the care of property would be 
doing his duty did he neglect to insure his charge in some reliable company. 
No man is regarded a safe business man who refuses to deal with the under- 
writers. It has, therefore, become a business necessity ; commerce demands it ; 
and the,danger to commerce from a cowbination of underwriters is identical with 
that which might arise from a combination among coal owners to the public, 
except that those in the former would be *‘ burnt out” while the people would be 
‘frozen out.” 
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COMBINATIONS FOR THE SUPPRESSION OF RIVALS AND SECUREMENT OF MONOPOLY. 


Two railway corporations for the purpose of securing a monopoly of the busi- 
ness in the Southwest formed a combination to crush all rivals by an agreement, 
**not to connect with or take any business from, or give business to any railroad 
which might be constructed in Colorado or New Mexico.” It was denounced as 
void, the court saying: “That is to say these powerful corporations, baving 
secured a monopoly of the carrying business in two States, will hold it indefinitely 
and refuse to recognize any rival that may enter the field. Argument is not 
necessary to show that a compact of this kin1 is against public policy and void.” 
Denver & N. O. R. Co. vs. Atchison, Topeka & Santa Fe R. Co., 15 Fed. Rep., 
150, 1883. 

COMBINATIONS IN PRIVATE BUSINESS. 


A combination to raise rates for private service within reasonable limits, or to 
prevent competition is valid. While it may be doubtful whether the case is cor- 
rectly decided, when taken in connection with Munn vs. Illinois, 4 Otto, 125, the 
Texas case cited well illustrates the principle. Several warehousemen of cotton 
combined in the city of Galveston aud fixed rates of storage, they having virtual 
control of the business, The court declared it to be a private business, and that 
what they could do individually in a city they might accomplish in the form of an 
association. Ladd vs. the Southern Cotton Press and Manufacturing Co., 53 
Tex., 172, 1880; Seligson vs. Taylor Compress Co., 56 Tex., 219, 1882. So, 
where several stevedores in a certain port divided the firms of the place among 
them, they agreeing not to interfere with those firms assigned to any member of 
the combination, and, if any business should be transacted for them by any of the 
others, the money earned should belong to him to whom such firm was assigned, 
the combination was sustained. Collins vs. Locke, L. R., 4 App. Cas., 674, 1879 ; 
s.c., 48L. J. P. C., 68; 41 L. T. N. S., 292; 28 W. R., 189. 


SAME SUBJECT. VOID WHEN. 


But where they went beyond this provision and stipulated that should any of 
those firms be dissolved, or make sale of their business and its successor should 
refuse to give his work to him who had the share of his predecessor, all should de- 
cline to have any connection with him, it was denounced as a restriction upon the 
others without any corresponding benefit to him or others, and as obviously det 
rimental to the public, in depriving the merchants of the power of employing auy 
of the parties, however well-founded their objections to the employment of the 
protesting member might be. Collins vs. Locke, just cited. 


COMBINATIONS AMONG WORKMEN. 


Political economists have quarreled with each other over the beneficent effects 
of strikes and trades-unions, and judges have shared in their differences. The 
supreme court of New York some half-century ago conceived them to be dangerous 
to trade and went as far as tosay that a combination among workingmen not to 
labor for less than certain wages was an offense against the people and punisha- 
ble as such. People vs. Fisher, 9 Wend.; People vs. Frequier, 1 Whalers Ct. 
Cas., 142, 1823. There are some expressions in some old cases which lend sup- 
port to the theory that such combinations or trades-unions are hostile to the pub- 
lic interest and should be denounced by the courts. King vs. Eccles, 3 Doug., 
337, 1783 ; see Rex vs. Turner, 3 East., 228, 231, 1810; King vs. Journeyman 





874 Report of Decisions. | Nov., 


Tailors of Cambridge, 80 Mod., 10, 1721, and some later dicta of judges of ability 
tend in the same direction. Rex vs. Mawby,6T. R., D. & E., 282, 1796. But the 
sober judgment of the courts has finally made it certain that artisans and work- 
ingmen may combine at their pleasure to increase their wages, Boston Glass Co. 
vs. Binney, 4 Pick., 425; Commonwealth vs. Hunt, 4 Met., 111, 135, 1842. The 
Masters Stevedore Association vs. Walsh,2 Daly, N. Y., 1, 1867; Reg. vs. Shep- 
herd, 11 Cox, ©. C., 325, 1869, 34 and 35 Vict. C., 31, or to improve the condition 
of their branch of industry, Snow vs. Wheeler, 113 Mass., 179, 1473; see 
Walker vs. Cronin, 107 Mass., 555 ; Carew vs. Rutherford, 106 Mass., 114 ; Sher- 
idan’s Case, 1868, cited in Wright on Conspiracy, 50 ; Reg. vs. Shepherd, 11 Cox, 
C. C., 325, 1869, so long as they do not interfere with the freedom of action of 
others, or encourage strikes, Hornby vs.Close, L. R., 2 Q. B.; Farrer vs. Close, 
L. R., 6Q. B., 602, 1869, or seek to intimidate; R. vs. Rowland, 172 B. N. S., 
671; s. c., 5 Cox, C, C., 436; Reg. vs. Duffield, 5 Cox, C, C., 404 ; Reg. vs. Hewitt, 
id., 162; Reg. vs. Hibbert, 13 id., 82; Reg. vs. Bunn, 12 id., 316, 1872, 
or impoverish others to gain their end. People vs. Fisher, 9 Wend.; State 
vs. Donaldson, 32 N. J. L., 3 Vt., 151, 1861; People vs. Melvin, 1 Yates, 
Sel. Cas., 112 ; Reg. vs. Rickendyke, 1 M. & Rob., 179; Rex vs. Ferguson, 2 
Stark, 489, 1811. 
COMBINATIONS AMONG MANUFACTURERS. 


A combination among manufacturers to compel submission on the part of their 
operatives to their ideas of wages, would have no permanent injury, as there are 
always those who are prepared to take advantage of the unpopularity of manufac- 
turers and opportunities to make money, with fairly paid labor. But yet they 
work temporary mischief tothe public, and public policy permits none. Such com- 
binations are therefore void. But when their object is to reduce wages from which 
they had been forced to depart by a combination of their operatives, it is doubt- 
ful if the combination be illegal. Commonwealth ‘vs. Carlisle, Brightly, Pa., 36, 
1821 ; s. c., Hall’s Journal of Jurisprudence, 225. 

COMBINATIONS RESTRICTING FREEDOM OF MINORITY AT WILL OF MAJORITY. 


The disputes between capital and labor which have been the curse of England 
are familiar to every one. During one of these, all the master manufacturers in two 
large towns combined, making a compuct by which all the parties were bound to 
carry on the business as the majority would decide, even to the shutting up of 
factories and dismissal of operatives. This, of course, was intended to make the 
operatives dread the consequences of such possible combined action. It took away 
the freedom of action of the individual to carry on, of the trade, and to open and 
close his works according to his own and the public interest. It seems obviously 
mischievous that he should give up this right of judging for himself and place 
himself and the trade under the dictation either of a majority, or of a committee 
of delegates, which seems the same principle. A manufacturer may work his men 
or not as he may deem best, but as soon as he binds himself by penalties to give 
up his right of retiring trom such combination, that freedom of trade which it is 
the policy of the law to protect, seems directly interfered with. If such a compact 
were legal, agreements by workingmen on strike to continue in the strike would be 
enforceable. Such were the reasons which impelled the court, against the protest 
of Earle, J., to denounce the combination as void. Hilton vs. Eckersly, 6 El. & BL, 
48, 1855. : 
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PARTNERSHIPS IN PUBLIC BUSINESS VALID. 


Associatious are so common an element in all the affairs of life that it would be 
assuming too much to assert that they impair competition, destroy emulation, 
and dimivish exertion. There is scarcely a branch of trade from the very largest 
to the smallest that does not feel the exciting and invigorating influence of this 
wonderful instrumentality. It made and conducts our government, constructs 
our railroads, our steam vessels, our magnificent ships, our temples of worship, 
structures for public and private use—our manufactories, creates our institutions 
for learning, builds up our cities and towns. ‘‘Its very office is to do what indi- 
vidual exertion may not accomplish and in a degree distinguishes civilized from 
savage life.” Therefore when the pilots in a harbor combine and form a partner- 
ship or association for the division of profits and sharing of losses, it was held 
that there was nothing in it which demands that ‘‘ this important agency should 
be denied to this meritorious class of our citizens.” They were said to be ‘in 
general, men of small means to whom an association may not only be desirable 
but necessary and indispensable.” Jones vs. Fell, 5 Fla., 510, 1854. 


SUMMARY. 


The views of public policy with regard to freedom of action, and power of com- 
bined action in trade matters have thus been fully set forth and it will be a matter 
of no great difficulty to perceive the bearing all these combinations have upon the 
subject of insurance pools. The undercurrent of popular dread of monopoly is 
plainly visible throughout the law ; and the delicate regard for the public interest 
will always be a stumbling-block in the way of recognition of any combination, 
however meritorious i's object may be. Indeed the very sound of the word 
**combination’”’ makes the judicial ear suspicious, and we soon hear the old song of 
public policy which its opponents so dread. It has been productive of a great 
deal of good, and of very little harm, and while it may work injustice in isolated 
cases, its beneficial effects are too evident to make the friends of the doctrine fear 
for its elimination from the common law. 


ELISHA GREENHOOD, 
Sr. Lovrs, Mo. 





WHAT IS AN ACCIDENT? — STIPULATIONS BARRING 
RIGHT TO SUE. 


Marion, Indiana, Superior Court.—General Term. 


LEWIS C. GARRIGUS 
ve. 
SUPREME COUNCIL, ORDER OF CHOSEN FRIENDS.* 


A shooting of one is “accidental” within the meaning of a policy against ac- 
cidents, although the person who did the shooting did it willfully and in- 
tentionally. 


Organizations of a mixed social, charitable and insurance character are, 80 
far as claims of members for benefits are concerned, to be treated as insur- 
ance companies, and unless there is some prohibition to the contrary, such 
claims may be asserted in courts of law and by the ordinary legal remedies. 


Stipulations in the articles of such companies providing for a reference of 
claims for benefits to boards, etc., are not to be construed as barring the 
right to sue in courts of law unless such intent clearly appears. 


The law does not recognize the validity of agreements to oust courts of their 
lawful jurisdiction, such as a stipulation in articles of an insurance com- 
pany that the question of the right of a member to recover anything under 
any circumstances shall be conclusively and finally settled by a board or 
officers of its own choosing. 


As to stipulations making applications to some board, or the decision thereof 
as to the extent of disability or amount to be paid, etc., a condition prece- 
dent to the right to sue. See opinion. 


* Opinion filed September 1, 1884. Official syllabus by the court, 
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Surpnerp, Marrinpace & Exam, and Lewis E. Garriaus, for Plaint- 
ffs. 


Fincn & Fincu, for Defendant. 


Howe, J. 

This was an action against the defendant, a mixed social, charita- 
ble and insurance organization for benefits alleged to be due 
plaintiff by reason of an accident to him—the alleged accident being 
a pistol shot wound in his right elbow, resulting, as he claims, in a 
permanent disability of his right arm—disabling him from following 
his usual or other occupation. The claim for benefits is based upon 
a section of defendant’s articles which provides for payment of such 
benefits, when by reason of disease or accident such member be- 
comes permanently disabled from following his usual or other occu- 
pation, etc.” The defendant filed an answer in four paragraphs, the 
first of which was a general denial. To the second, third and fourth 
paragraphs separate demurrers of plaintiff were overruled, and these 
rulings are assigned for error. 

The second paragraph is based on certain sections of the articles, 
to which it will be necessary to call attention. One (sec. 4, art. 2) 
provides that when a member becomes permanently disabled by rea- 
son of accident, etc., the supreme chancellor on proper notice shall 
order a board of three physicians (who shall, if possible, be mem- 
bers of the order) to be selected by the subordinate council, which 
board shall examine the member and report to the supreme medical 
examiner, and on his approval, the benefit shall be paid. 

Another section (sec. 6, art. 5) provides for a committee on griev- 
ances and appeals, who shall examine all cases of grievances coming 
before the supreme council by appeal or otherwise, and report their 
opinion, with a statement of the questions at issue to the supreme 
council. The paragraph under consideration alleges that on applica- 
tion by plaintiff a board of examining physicians was appointed, 
and that upon their report to the supreme medical examiner he dis- 
approved their claim. Upon these allegations the defendant alleges 
as a conclusion of law that this report “concluded the rights of 
plaintiff to receive benefits unless upon appeal from his action to the 
supreme council.” I do not think this conclusion warranted by the 
facts pleaded. All that appears by this paragraph is that a mode 
was provided in which plaintiff could get his claim without going to 
law, but nothing appears to show that resort to ordinary legal reme- 
dies was intended to be prohibited, even if such prohibition would 
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be valid, a question to which I shall again allude. See Roper vs. 
Lendon, 1 Ellis & E., 825 ; 13 Leg. R., 663, notes. 

The third paragraph contains allegations which may be deemed as 
an argumentative denial that the injury to plaintiff was accidental, 
and also a denial that it had permanently disabled plaintiff from fol- 
lowing his usual or other occupation. As the general denial was in 
these allegations only incumbered the record. The paragraph also 
attempts to set up a distinct defense, and as this is the one to which 
the argument on this paragraph is chiefly directed, I presume that 
it was on this account that the paragraph was held good. This de- 
fense is that the person who shot the plaintiff did it “willfully and 
intentionally.” Hence it is argued that it could not have been acci- 
dental. There is rather too much metaphysics in this argument for 
common people. Some villain m:y willfully and intentionally put 
dynamite in a ship’s hold and blow it up—or misplace a switch and 
plunge a train into an abyss. The result would, neverthelesss, ac- 
cording to the common understanding, be an “accident” so far as 
the passengers were concerned who were powerless to foresee or 
prevent it. Iam pretty clearly of opinion that this paragraph of 
answer was also bad. 

The fourth paragraph is much the same as the second, except 
that it refers to certain additional sections of the articles. One in 
section 2, art. 1, which provides that the decision of the supreme 
council “on all matters pertaining to the order and on all appeals 
properly presented shall be final.” It is not alleged that an appeal 
was ever taken to the supreme council, or that such supreme coun- 
cil ever in fact, made any “ decision ” thereon, but the theory of de- 
fendant seems to be that the plaintiff's only remedy was to take such 
appeal and to abide by the decision of the supreme council if ad- 
verse to him. 

It may be conceded that upon all questions involving the organi- 
zation, government, mode of conducting business, rights of officers 
and members, and other like questions, not involving property 
rights, the decision of such supreme council would be final. They 
would to a certain extent, at least, and without any special provision 
in the articles, be beyond the supervision of courts of law. But as 
to property rights of the members, the defendant stands before the 
law like any other corporation or association, and in so far as these 
property rights are claims for insurance the defendant must be 
treated substantially like any other insurance company. May «n 
Ins. (2d E.l.), sec. 550 A. So, regarding the defendant it must fol- 
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low that, unless such intention clearly and unequivocally appears, 
the articles of the defendant should not be so construed as to pro- 
hibit resort by plaintiff to the ordinary legal remedies for the en- 
forcement of such property rights. I do not think it can be said 
that such intention appears on the face of the articles under consider- 
ation ; but I do not care to argue this point, for, even if such inten- 
tion was manifest, I should have no hesitation in holding the prohib- 
ition to be nugatory. One of the cardinal rules of the law is, that it 
will not recognize the validity of agreements to oust courts of their 
lawful jurisdiction. May on Ins. (2d Ed.), sec. 492 ; Insurance Co. 
vs. Morse, 20 Wallace, 445; Mentz vs. Armenia Fire Ins. Co., 79 
Penn. St., 478; Wood vs. Humphrey, 114 Mass., 185 ; Kistler vs. L. 
& St. L. R. R. Co., 88 Ind., 460. This is so held in reference to 
agreements to submit to tribunals in the selection of which both 
parties have a voice. Here it is sought to have us so to interpret 
the articles of defendant as to limit the plaintiff in the prosecution of 
his claim to applications and appeals to boards and officers composed 
of members of the company, selected exclusively by the company, 
and to conclude him by their decisions. 

I have not overlooked the decisions relied on by the defendant. 
Some of them seem strongly to support defendant’s theory, and it 
may be difficult to reconcile them with those last cited. I refer more 
particularly to the following: Black etc. Society vs. Vandyke, 2 
Wharton, 309 ; Osceola Tribe etc. vs. Schwim, 57 Md., 98 ; Harring- 
ton vs. Workingmen’s Ben. Assoc’n, Sup. Ct., Ga., an abstract of 
which is found in 27 Alb. L. Jour., 438. Without attempting to dis- 
tinguish these cases, I content myself with saying that I prefer to 
follow those first cited if they cannot be reconciled with those cited 
by the defendant. 

We are not called upon now to determine what would be the rights 
of the parties if the articles had merely provided that no action 
should be maintained for benefits until the member claiming them 
had resorted to the remedies provided by the articles, or if they had 
merely provided that the decision of some officer or board fixing the 
extent of his disability, the amount to be paid etc., should be a 
condition precedent to the right to sue. If the case in hand pre- 
sented such questions we should still find considerable difficulty in 
attempting to reconcile the authorities. See 2 Addison Contracts, 
(Abbott’s Ed.), 1141; 3 Am. L. Rev., 249, 13 Leg. Rep., 663, notes ; 
May on Ins. (2d Ed.), sec. 493. But as I view the case we are not 
required to pass upon them, and what I decide, and all that I decide, 
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upon this branch of the case is that the defendant cannot prevent 
the plaintiff from maintaining an action by a stipulation in its arti- 
cles that the question of his right to recover anything under any cir- 
cumstances, shall be conclusively and finally settled by a board and 
officers of its own choosing. For these reasons I think the fourth 
paragraph bad. 

I am for reversing with directions to special term to sustain 
plaintiff's demurrers to second, third and fourth paragraphs of an- 
swer, with leave to defendant to amend. 


Wa ker, J., concurs. 





